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INTRODUCTION

1. The fundamental difference between the two types of claim arising from a dismissal is a simple one: wrongful dismissal is a breach of contract claim, which derives from the common law, whilst unfair dismissal is a creature of statute (principally, the Employment Rights Act 1996). Whilst the two claims will frequently be pursued in parallel, there are important differences between them.

2. First and foremost, the employer/employee relationship is contractual. That said, it is a special type of contract because it involves both a human element and the principle of service. The remedies available to the employee for breach of such a contract lie in damages for wrongful dismissal. Such claims (save in so far as the ET is given jurisdiction up to £25,000) lie in the civil courts. That protection has been enhanced by employment protection legislation. The principal remedy is a claim for unfair dismissal. The claim lies under a statutory jurisdiction and is brought in the Employment Tribunal.

WRONGFUL DISMISSAL

3. A wrongful dismissal claim is a claim by an employee that he has been dismissed in breach of his employment contract. It is a breach of contract claim. The protection in the employment contract is limited to the notice period, whether express or implied. Thus, if the employee is dismissed without notice (a wrongful dismissal), the loss that he would suffer (subject to his duty to mitigate) is the net amount that he would have received in money or money’s worth from his remuneration package for the duration of his notice period. That is the limit of the wrongful dismissal remedy. This is a contractual claim for damages for breach of contract attracting a duty to mitigate.

4. The notice period in a contract is either expressly stated, or if it is not stated, there will be implied a term that the contract is subject to reasonable notice. Part 1 of the ERA provides that the employer must, within 2 months of the employment’s commencement, provide a written summary of the essential terms of the employment contract. Those include provisions as to notice (s.1(4)(e) ERA).

5. S.86 ERA provides for minimum periods of notice for employees with more than 1 month’s continuous service as follows:-

(1) For employees with less than two years’ continuous service, one week’s notice;

(2) For more than two years but less than 12 years’ continuous service, one week for every year of service;

(3) For more than 12 years’ continuous service, not less than 12 weeks’ notice.

S.86 also provides that the employee must give a minimum of one week’s notice if he has been continuously employed for more than one month.

6. Those periods of minimum notice are not the same as the reasonable notice that might be implied. The appropriate length of such notice is a question for the court to decide. It will depend on extrinsic evidence of, e.g. what is normal in the industry or for that business or for that type of employee.

7. Pay in lieu of notice (“PILON”) clauses are not uncommon. Those typically provide that the employer, at his election, might not require the employee to work out his notice, but allow him to leave immediately and pay him in lieu of his notice. 

Summary dismissal without notice 

8. The normal common law rule is that the employer need give no reasons for the dismissal. That is subject to two statutory exceptions: 

(1) In the case of an employee who has more than two years continuous service (subject to the transitional provisions), if the employee requests a statement of reasons then one must be provided within 14 days of the request (ERA ss.92(1) and (2)); or

(2) In the case of any employee (irrespective of length of service and without them needing to request it) who is dismissed 

(a) At any time while she is pregnant, or

(b) After childbirth in circumstances in which her ordinary or additional maternity leave period ends by reason of the dismissal, or

(c) During ordinary or additional adoption leave in circumstances where the period of that leave ends by reason of the dismissal (ERA 1996 ss.92(4) and (4A)).

9. As a general principle, in the wrongful dismissal jurisdiction a summary dismissal will only be justifiable if the employee is in repudiatory breach of the contract of employment (Laws v London Chronicle Ltd [1959] 1 WLR 698). ‘Repudiatory’ has its ordinary contractual sense (i.e. a fundamental breach going to the heart of the contract, or indicating that the party in breach no longer intends to be bound by the contract). In practice it will arise most commonly in cases of gross misconduct by the employee. 

10. If the employee is in repudiatory breach, then the employer is entitled to dismiss summarily without notice. The dismissal is actually the acceptance by the employer of the employee’s repudiatory breach of contract. In order to terminate the contract, the acceptance must be communicated to the employee. The statutory minimum notice periods do not apply where either party has the right to terminate on the grounds of the other’s behaviour (s.86(6) ERA). On the other hand, if the employer had no justification for the dismissal, then the employee is entitled to damages for breach of contract. Ordinarily those damages will be confined to the amount of notice pay (or the net amount of earnings/benefits that the employee would have received had he worked out his notice period). If the contract required the employer to go through a disciplinary procedure before dismissing, then the damages could include the additional period of time that the procedure would have taken (see Gunton v Richmond LBC [1980] ICR 787). 
11. A constructive dismissal claim is a claim by the employee that the employer is in repudiatory breach of contact. Acceptance of the breach is by resignation. Again, the acceptance must be communicated by the employee to the employer.

12. Note that damages do not include the lost opportunity to claim unfair dismissal. So, if an employee with a contractual right to four weeks’ notice had accrued 103 weeks of continuous employment before being summarily dismissed, he is not entitled to claim damages reflecting the fact that if he had been given proper notice, he would have gained the statutory unfair dismissal protection: Harper v Virgin Net Ltd [2004] IRLR 390.

13. Note also that, unlike in an unfair dismissal claim, employee misconduct which is only discovered after the contract has terminated can be used by the employer to defeat a wrongful dismissal claim (Boston Deep Sea Fishing Co v Ansell (1888) 39 Ch D 339; Cyril Leonard v Simo Securities [1972] 1 WLR 80). On an unfair dismissal claim, such misconduct cannot be pleaded as the reason for the dismissal, but could be relevant to the quantum of damages for unfair dismissal.

Procedure for bringing wrongful dismissal claim

14. Unlike the statutory right not to be unfairly dismissed (which only accrues after two years of continuous employment), the contractual right not to be wrongfully dismissed arises immediately. An employee dismissed in breach of contract ten minutes into his first day of work could therefore bring a wrongful dismissal claim.

15. A claim may be brought in the civil courts as a breach of contract claim, or in the Employment Tribunals pursuant to their statutory jurisdiction to hear certain contractual claims. Note that the statutory jurisdiction is limited to £25,000. Unless the claim is under that cap, it is advisable to bring it separately in the civil courts. It is not possible to bring a contractual claim in the ET, recover £25,000 and seek the balance in the civil courts. Once determined, the cause of action merges with the judgment and cannot be re-litigated in a different jurisdiction (the rule in Henderson v Henderson
). It is possible to bring a claim for unfair dismissal in the ET and for wrongful dismissal in the civil courts. The awards may in theory overlap. Thus, the award in whichever tribunal hears the second claim will be limited by the principle against double recovery. It is quite common to bring an unfair dismissal claim and then follow that with a civil claim.

UNFAIR DISMISSAL: THE STATUTORY FRAMEWORK

16. The unfair dismissal remedy is a creature of statute. The main statute is the Employment Rights Act 1996. Jurisdiction is given to Employment Tribunals. They only have such jurisdiction as the statute gives them. Thus, the cause of action and remedy are only available in so far as the statute allows.

17. The protection afforded by the ERA is protection given in addition to that provided in the employee’s contract. At common law, an employer can lawfully dismiss an employee with proper notice with impunity. He will have complied with the terms of the employee’s contract. The ERA makes such a dismissal, in certain circumstances, unfair. It gives to an employee a right not to be unfairly dismissed (s.94). The right is not obtained until the employee has 2 year’s continuous service (s.108(1)).
18. The key elements of the jurisdiction are that:-

(1) the right is given only to an employee (s.230). An independent contractor does not have the statutory protection;

(2) the employee must have 2 year’s continuous service at the date of his dismissal (known as the Effective Date of Termination (“EDT”) s.97);

(3) in addition, the remedy is available only if the application is made within 3 months from the EDT (s.111) (There is a limited discretion to extend time where it was not reasonably practicable to issue within time).

JURISDICTION
Employee

19. The unfair dismissal remedy is available only to employees and not to workers or the self-employed. The definition of employee is found in s.230(1)

“an individual who has entered into or works under (or, where the employment has ceased, worked under) a contract of employment”


Contract of employment (s.230(2)) is defined as

“a contract of service or apprenticeship, whether express or implied, and (if necessary) whether oral or in writing.”

Section 230 also defines “employer” and “employment” and, for purposes other than unfair dismissal, “worker”.

20. The relevant cases have grappled with concepts such as the control test, the organisational test or the economic reality test. What is now adopted is a multi-factorial approach, i.e. look at all the circumstances, take into account control, organisation, economic reality and judge which side of the line the arrangement falls. The test is supplemented by the principles that certain factors are present in every contact of employment – the so-called “irreducible minimum”. The most important is ‘mutuality of obligation’, i.e. the employer is obliged to offer (at least some) work, and the employee is obliged personally to undertake it. The following is a sample of those cases often cited:-

Ready Mixed Concrete (South East) Limited v Minister of Pensions [1968] 2 QB 497 (multi-factorial approach)

Ferguson v John Dawson & Partners (Contractors) Ltd [1976] 1 WLR 1213; 3 All ER 817 (labour carried out “on the lump” held to be an employee)

Massey v Crown Life [1978] IRLR 31; ICR 599 (how the parties label their arrangement; i.e. their choice and intention (which is not decisive))
Lane v Shire Roofing Co (Oxford) Limited [1995] IRLR 493 (which demonstrates the court’s willingness to find an employment relationship where a PI claim is involved).

Lee v Chung and Shun Shing Construction and Engineering Co Ltd [1990] IRLR 236; ICR 526 (emphasis on the economic reality test).

Carmichael and anor v National Power plc [1999] ICR 1226, HL (mutuality of obligation)
MacFarlane and anor v Glasgow City Council [2001] IRLR 7, EAT (ability to delegate)
Autoclenz Ltd v Belcher and ors [2011] ICR 1157, SC (sham transactions)
21. Amongst the factors to look for are:-

(1) Choice. How have the parties consented to arrange their affairs and label them? (though note that courts are alert for sham transactions);
(2) Pay: PAYE or invoicing (with VAT where appropriate);

(3) Arrangements for sick and holiday pay;

(4) Arrangements for taking holidays;
(5) Provision of tools, uniform, equipment etc.

(6) Control of work, hours location etc.

(7) Power to discipline and dismiss;
(8) Economic reality – is the individual running his own business?

The use of a substitute or sub-contactor is a contra-indication of employment.

22. There are certain obligations which, it is now relatively well established, are the irreducible minimum requirements without which an employer/employee relationship will not exist. Those are the mutual obligations on the part of the employer to provide work, and on the part of the employee personally to undertake that work when offered (Carmichael v National Power plc [1999] ICR 1226; [2000] IRLR 43 (HL); Younis v Transglobal Projects (2006) UKEAT/504/05 and Wilson v Circular Distributors Ltd [2006] IRLR 38 (EAT)). The obligation of the employee is personally to perform the work, though a limited power of delegation e.g. if a person is ill, may not be fatal (MacFarlane v Glasgow City Council [2001] IRLR 7). 
23. In construing the contractual relationship, the courts will look at the reality, and not just the written contractual obligations (see, e.g. Autoclenz Ltd v Belcher [2011] UKSC 41). 
24. An employment relationship will exist where the parties’ intention was that the individuals would personally undertake the work, even though their contracts stated that they could provide a substitute. The Tribunal will look beyond the wording of the contract to determine whether a Claimant is an employee or not. In Redrow Homes (Yorkshire) Ltd v Buckborough [2009] IRLR 34 the EAT held that a substitution clause inserted by the employer to allow it to avoid the employee having worker status and therefore an entitlement to paid holidays was a 'sham'. The clause did not reflect the intentions of the parties at the time the contract was entered into as the workers could not substitute others to carry out their work but were obliged, under the contract, personally to perform services for the employer.
25. The courts will be astute to determine whether the written documentation is a sham. In Protectacoat Firthglow v Szilagyi [2009] ICR 835 the CA set out the appropriate test to determine whether a claimant is an employee in a case in which it is alleged that the contractual documentation is a sham:-

“The question is always what the true legal relationship is between the parties. If there is a contractual document, that is ordinarily where the answer is to be found. But, if it is asserted by either party, or in some cases by a third party, that the document does not represent or describe the true relationship, the court or tribunal has to decide what the true relationship is.

56.
Tribunals will be well aware that contracts may be partly written and partly oral and that they can also be constituted or evidenced by conduct. While a document which can be shown to be a sham designed to deceive others will be wholly disregarded in deciding what is the true relationship between the parties, it is not only in such a case that its contents cease to be definitive. If the evidence establishes that the true relationship was, and was intended to be, different from what is described in the document, then it is that relationship and not the document or the document alone which defines the contract.

57.
In a case involving a written contract, the tribunal will ordinarily regard the documents as the starting point and will ask itself what legal rights and obligations the written agreement creates. But it may then have to ask whether the parties ever realistically intended or envisaged that its terms, particularly the essential terms, would be carried out as written. By the essential terms I mean those terms which are central to the nature of the relationship, namely mutuality of obligation: see Carmichael v National Power [1999] ICR 1226) and the obligation of personal performance of the work.”

Zero Hours Contracts

26. A zero hours contract is essentially a contract in which the employer does not agree to guarantee a set number of hours’, or even any, work in a given week. A more restricted definition is found in a House of Commons Library briefing note, ‘The rise and fall of zero-hours contracts', published in May 2014, namely:- 
“a type of contract used by employers whereby workers have no guaranteed hours and agree to be potentially available for work, although are not obliged to accept it”
This would appear to fly in the face of mutuality of obligations. Nonetheless, zero-hours contracts have repeatedly been held to be employment contracts, and there is no suggestion that there is anything unlawful about them. 
27. The EAT in Wilson v. Circular Distributors [2006] IRLR 38 found that there was an employment contract in spite of no guaranteed hours of work, where the relevant document was described as “a statement of terms and conditions of employment”, and expressly included the particulars required under s.1 of the ERA. In that case it was considered of significance that the claimant was entitled to payment for overtime, holidays and sickness absence, was included in the company pension scheme, and covered by grievance and disciplinary procedures. He was also subject to written terms with regard to notice, retirement, exclusivity of service and confidentiality. In August 2012 the EAT in Pulse Healthcare v. Carewatch Care Services [unreported] UKEAT/0123/12/BA found there to have been an employment contract, based on a combination of the terms of what was stated to be a zero hours contract agreement and the manner in which work was in fact provided and performed. After a TUPE transfer the new employer had contended that there was no employment contract. However, the agreement included many references to employment, and (as in Wilson) included the particulars required under s.1 of the ERA; there were provisions about payment, deductions, uniforms, annual leave, sickness, notice and pension. There was evidence that one employee worked 36 hours a week, and another 24, and that both expected to be offered that number of hours. The former worked three nights regularly, taking time off only for holidays or sickness; the latter was at one point suspended from work, but was paid in full during that period.
28. There will, of course, be instances where the circumstances do not justify the finding of a contract of employment.

29. The Small Business, Enterprise and Employment Act 2015 introduced provisions for the protection of those on zero hours contracts by providing for a ban on exclusivity clauses in such contracts. S.27A bans exclusivity clauses. S.27B provides for regulations to be made to further that aim. None has yet been brought into effect.
30. The Definition of zero hours contract in s.27A of the Act is
“a contract of employment or other worker's contract under which—

(a)
the undertaking to do or perform work or services is an undertaking to do so conditionally on the employer making work or services available to the worker, and

(b)
there is no certainty that any such work or services will be made available to the worker.”

31. S.27A(3) provides:-
(3) Any provision of a zero hours contract which—

(a)
prohibits the worker from doing work or performing services under another contract or under any other arrangement, or

(b)
prohibits the worker from doing so without the employer's consent,

is unenforceable against the worker.

Thus, an individual may enter into zero hours contracts with a number of different ‘employers’.
Workers
32. There is a category of person who has fewer rights than an employee, but more than the self-employed. Such a person is defined in the ERA as a “worker”. Section 230(3) ERA 1996 provides as follows:-
“(3) In this Act “worker”(except in the phrases “shop worker” and “betting worker”) means an individual who has entered into or works under (or, where the employment has ceased, worked under)—

(a)
a contract of employment, or

(b)
any other contract, whether express or implied and (if it is express) whether oral or in writing, whereby the individual undertakes to do or perform personally any work or services for another party to the contract whose status is not by virtue of the contract that of a client or customer of any profession or business undertaking carried on by the individual;

and any reference to a worker's contract shall be construed accordingly.”
33. An individual employed under a zero hours contract who is not an employee will almost certainly be a worker. As such, he will have certain employment rights under the ERA such as
· Discrimination

· Right to be accompanied at disciplinary meetings
· Working Time and Holidays

· National Minimum wage

· Less favourable treatment as a part-tine worker.

34. The rise of the so-called ‘gig economy’ has spawned an increased scrutiny by the courts of workers’ rights. Tribunals are keen to recognise people working for, e.g. Uber, Deliveroo, etc. as workers so as to ensure that they have basic ‘employment’ rights (see e.g. Aslam & Ors v Uber BV [2017] IRLR 4 (ET); Pimlico Plumbers Ltd v Smith [2017] ICR 657 (CA)).
Continuous Service

35. An employee does not have the right not to be unfairly dismissed unless and until he has been continuously employed for 2 years. (s.108(1) ERA). The two year period was introduced by art.3 of the Unfair Dismissal and Statement of Reasons for Dismissal (Variation of Qualifying Period) Order 2012 (SI 2012/989). 
36. The provisions governing the calculation of 2 year’s continuous employment are set out at ss.210ff in the ERA.

37. There is a presumption of continuity (s.210(5)).

38. In general, the period commences when the employee starts work. (It is different for the entitlement to a redundancy payment. In that case, if an employee commences work before his 18th birthday, the date of his 18th birthday is the starting date (s.211(2)). The continuous period ends when the period is broken in accordance with the ERA (s.211).

39. Continuity is determined week by week (s.210(3)).

Any week which does not count breaks the continuity (s.210(4)).

A week counts if it is a week

“during the whole or part of which the employee’s relations with his employer are governed by a contract of employment”.

(s.212(1))

A week, for these purposes, ends on a Saturday (s.235(1)).

40. Thus, by way of example, an employee who is dismissed on Monday of 1 week, works elsewhere from that Tuesday until the following Thursday, but then comes back to work for his original employer on the Friday will have continuity of employment (see Carrington v Harwich Dock [1998] IRLR 567 (EAT) doubting the previous rogue EAT case of Roach v CSB (Moulds) Ltd [1991] IRLR 200, which has been held by the Scottish EAT in Sweeney v J & S Henderson (Concessions) Ltd [1999] IRLR 306, EAT, to have been wrongly decided and not to be followed).
41. Further provisions provide for weeks in which there is no contractual relationship still to count in specific circumstances, where the employee is

(1) incapable of work due to sickness or injury (up to a maximum of 26 weeks);

(2) absent from work on account of a temporary cessation of work;

(3) absent from work in circumstances such that, by arrangement or custom, he is regarded as continuing in employment of his employer for any purpose.

(See s.212(3)).

42. Note the various special circumstances relating to change of employer in s.218, particularly those relating to associated employers (s.218(6)).

Procedural time limits
43. Complaints for unfair dismissal must be presented

“before the end of the period of 3 months beginning with the effective date of termination.”

(s.111(2)(a)).

44. “Presented” means received by the Tribunal. Since the period is judged in days, provided the application reaches the tribunal prior to midnight on the relevant day, it will be in time. (Note that for the EAT there is 4pm deadline).

45. There are 3 ways of presenting a claim:-

(1) Online

(2) Posting

(3) Personal delivery.

No other method is acceptable.

46. Rule 90 of the 2013 Rules governs date of delivery and provides:-

“Where a document has been delivered in accordance with rule 85 or 86, it shall, unless the contrary is proved, be taken to have been received by the addressee— 

(a)
if sent by post, on the day on which it would be delivered in the ordinary course of post;

(b)
if sent by means of electronic communication, on the day of transmission;

(c)
if delivered directly or personally, on the day of delivery.”

47. The day on which period begins is the first day of the three month period. That day is the EDT (see below). Month means calendar month. Therefore, if the EDT is the 12th April, the Application must at the latest be received prior to midnight on the 11th July (see University of Cambridge v Murray [1993] ICR 148).

48. There is a very limited discretion in the ET to extend that period, the ERA setting out an alternative time limit:-

“Within such further period as the tribunal considers reasonable in a case where it is satisfied that it was not reasonably practicable for the complaint to be presented before the end of that period of three months.”

(s.111(2)(b) – my emphasis)

49. What is or is not reasonably practicable is a question of fact for the ET (Walls Meat CO. Ltd v Khan [1979] ICR) 52 (CA). The burden is on the Claimant. The words “reasonably practicable” are narrowly interpreted (Palmer v Southend-on-Sea BC [1984] IRLR 119; ICR 372 (CA)). For example, postal delays are judged in accordance with expected delivery times (see, inter alia, Consignia plc v Sealy [2002] 3 All ER 801). The matter is different where the application becomes lost in the post and whether time will be extended will depend on whether all reasonable steps were taken to check safe delivery (Capital Foods retails Ltd v Corrigan [1993] IRLR 430; Camden & Islington Community Services NHS Trust v Kennedy [1996] IRLR 381). For email, in which it was held reasonable to expect an email to arrive in 30-60 minutes, see Initial Electronic Systems Ltd v Advice [2005] IRLR 671 (EAT).

50. The employee’s ignorance of his rights may make it reasonably practicable. The issue, however, is not simply whether he knew of his rights, but whether he ought to have known of them (Porter v Bandridge [1978] 1 WLR 1145). 

51. If the employee instructs a solicitor, the general rule is that the solicitor’s negligence will not assist the employee (Dedman v British Building and Engineering Appliances Ltd [1974] ICR 53 (CA)); Marks & Spencer plc v Williams-Ryan [2005] ICR 1293 (CA)). Similarly, id the employee seeks advice from his union (Times Newspapers Ltd v O’Regan [1977] IRLR 101 (EAT)).
52. Time runs from the EDT and not the date of the hearing of an internal appeal. Time has, however, been extended where the employee did not learn of the real challengeable reason for the dismissal of his internal appeal (Cambridge & Peterborough NHS Trust v Crouchman UKEAT/0108/09; [2009] ICR 1306; [2009] All ER (D) 96 (May)). See also John Lewis Partnership v Charman UKEAT/0079/10; [2011] All ER (D) 23 (Jun), in which the EAT upheld a decision to extend time where the claim had not been made until the exhaustion of an internal appeal. It distinguished earlier authority (Palmer v Southend) by holding that the claimant (or his union) had in that case known of the 3 month limit and deliberately postponed claiming pending the appeal, whereas in Charman, the employee did not realise that the 3 months was running whilst awaiting the appeal results.
Early Conciliation

53. A new mandatory ACAS early conciliation scheme was introduced on 6 April 2014, and became mandatory in May 2014, replacing the previous pre-claim conciliation scheme. A claim will be rejected unless the Claimant has first notified ACAS of the claim under the scheme.
54. There are up to four main steps to take. 
· Step 1. Prior to lodging a claim to institute "relevant proceedings" (those claims listed in s.18(1) of the ETA 1996), a prospective claimant must complete an early conciliation (EC) form and send it to ACAS. The form asks for details of the parties' names, addresses and contact numbers but it is not required that the potential claim is set out.  

· Step 2. ACAS will then send a copy of the information to an Early Conciliation Support Officer (ECSO) who will contact the prospective claimant to obtain basic information and outline the conciliation process. If the ECSO is unable to contact the prospective claimant, it will issue a certificate to confirm that they have complied with their duty to contact ACAS. Once the prospective claimant has the certificate, they will be able to present a claim to a tribunal.

· Step 3. Where a prospective claimant wishes to participate in EC, the ECSO will pass the matter on to a conciliator who will contact both parties. If the prospective respondent does not wish to participate, the conciliator will immediately issue the certificate. If they do, there is one month in which a settlement is to be agreed. 

· Step 4. If a settlement is not reached, conciliator will issue a certificate to that effect. A claimant may not submit a claim without this certificate if it has attempted to settle. Efforts can still continue to find a settlement after the calendar period has passed. 
55. At any time during this process either party can indicage that they do ont wish to participate.

56. It is important to note that time limts stop running whilst the conciliation process takes place. The relevant provisions are found at s.207B(3) & (4) ERA. The period beginning the day after the EC request is received by ACAS up to and including the day when the EC certificate is received or deemed to have been received by the prospective claimant is not counted (s.207B(3)). If a time limit is due to expire during the period beginning with the day that ACAS receives the EC request and one month after the prospective claimant receives the EC certificate, the time limit expires instead at the end of that one month period (s.207B(4)). Thus, where time expires during the EC process, the Claimant effectively has one month from the date when he or she receives (or is deemed to receive) the EC certificate to present the claim. 

57. Note, however, that EC commenced before termination of employment does not count in computing the period of extension.

Age Limits - Historic provisions

58. Until 1.10.06, an application could not be maintained for unfair dismissal if the employee was beyond retirement age (s.109 has been repealed). Retirement age was defined as either

(1) the normal retiring age (where the undertaking has a normal retiring age for that position and it was the same for both men and women), or

(2) the age of 65.

That position changed with the advent of age discrimination legislation.

59. When age discrimination was first introduced, the national retirement age of 65 was preserved. There was therefore excepted from the relevant age discrimination provisions retirement at the national retirement age of 65. On 6 April 2011 the national retirement age was dispensed with. 

Age Limits – The Current Position

60. The position now is that the state retirement age has been abolished. Age is a protected characteristic under the Equality Act 2010 (s.5). Any less favourable treatment (such as dismissal) on grounds of age is now prima facie discriminatory. If a company wishes to impose a retirement age, then dismissal pursuant to it, being a dismissal because of the dismissed employee’s age, would be prima face discriminatory. To avoid a finding of discrimination on grounds of age, the company would have to justify the dismissal objectively by demonstrating that the age limit as a proportionate means of achieving a legitimate aim (see s.13(2)). 
Procedure

61. ET Procedure is governed by the Employment Tribunals Rules of Procedure, which are contained in Sch.1 to the Employment Tribunals (Constitution and Rules of Procedure) Regulations 2013
. They import many of the concepts of the CPR including adherence to the overriding objective (reg.2).

TERMINATION

What is dismissal?

62. For the purposes of the ERA, dismissal is defined in s.95. Three instances of dismissal are recognised:-

(1) Termination of the employment contract by the employer (with or without notice);

(2) Expiry of a limited term contract without its being renewed under the same contract;

(3) Termination by the employee in circumstances in which he is entitled to terminate without notice by reason of the employer’s conduct (constructive dismissal).

63. Note that termination by the employer without giving notice will also amount to a breach of contract and therefore wrongful dismissal unless the summary dismissal is justified. That would usually be a misconduct dismissal following disciplinary action. The correct legal analysis of a summary dismissal for misconduct is that the dismissal is the employer’s acceptance of the employee’s repudiatory breach of contract. Note, though, that in a departure from the normal law of contract, where the employer gives notice of termination (and thus acceptance of the employee’s repudiation) by letter, the employment contract will not terminate on the date that the letter is deemed to have arrived (by which date he will have done all that was reasonably require to bring his acceptance to the employee’s attention), but on the date on which the employee either read the letter or had a reasonable opportunity of discovering its contents (Gisda Cyf v Barratt [2010] ICR 1475).
64. There has historically been some uncertainty in the law as to whether an employment contract, involving as it does personal relationships and service, provides an exception to the usual rule requiring a repudiatory breach to be accepted before the contract is brought to an end. The current position is that it does require acceptance (see, inter alia, Gunton v Richmond-upon Thames BC [[1980] IRLR 321; [1980] ICR 755 (CA); Boyo v Lambeth London Borough Council [1995] IRLR 50; [1994] ICR 727). A summary dismissal without cause would be a repudiatory breach. However, an employee dismissed in this way would not find it possible in practical terms to decline to accept the breach and continue to turn up for work. He is effectively forced to accept or waive the employer’s breach. Compare, however, Rigby v Ferodo [1987] IRLR 516 (HL). In that case, the employer unilaterally reduced the wages of the whole workforce. They continued to work, receiving the lower pay, but continually voicing their objections. The claim was made by a widow on behalf of the estate of an employee who had died. She successfully claimed arrears of wages. The HL decided that her deceased husband may have waived his right to repudiate, but had not waived the breach of contact, leaving open the remedy in damages. (Note also the interesting case of Sunrise Brokers v Rodgers [2014] EWHC 2633 (QB) (affirmed [2014] EWCA Civ 1373; [2015] I.C.R. 272) in which it was held that an employee’s failure to turn up for work (his resignation had not been accepted as his employer wanted to hold him to his 6 month notice period) was a repudiatory breach of contract that was not accepted by the employer’s not paying him. Whilst the employee’s breach absolved the employer of the contractual obligation to pay, it did not terminate the contract until accepted, and the mere exercise by the employer of his right not to pay did not amount to acceptance of the repudiatory breach).
65. In strict contract law, a dismissal (with or without notice), once uttered or a resignation, once accepted, becomes binding. It cannot be withdrawn save with the consent of the other party. The doctrine is ameliorated to a certain extent in relation to unfair dismissal. The ET recognises that words can be spoken in the heat of the moment and, provided withdrawn almost immediately when tempers have cooled, they might not be interpreted as a dismissal or resignation (see Martin v Yeomans Aggregates Ltd [1983] IRLR 49 and Willoughby v CF Capital plc [2011] ICR 88 in relation to withdrawal of a dismissal; and Sothern v Franks Charlesly & Co. [1981] IRLR 278 (CA), Kwik-Fit (GB) Ltd v Lineham [1992] IRLR 156 in relation to resignation). 

66. Whether or not there has been a dismissal or a resignation is a question of fact for the tribunal. Words of dismissal must be clear and unambiguous. The ET will look at the context and the nature of the workplace, and at what was said and determine, objectively, what the words meant (see Sovereign House Security Services Ltd v Savage [1989] IRLR 115 (CA)). 

Constructive dismissal

67. The third category (above) imports the common law relating to constructive dismissal into the ERA. Here, what the employee is saying is that the employer is in repudiatory breach of contract and the employee is accepting that breach by resigning. Thus, where an employee is relying on a constructive dismissal, he has to go as far as to show that the employer is in repudiatory breach of contract. He must leave in response to the breach.
68. Note that s.95(1)(c), which deals with constructive dismissal, refers to the right of the employee to terminate without notice. This again is a reference to the obligation on an employee claiming constructive dismissal to have resigned as a result of the employer’s repudiation. The employer’s misconduct does not have to be the only cause of the resignation. Even if the employee leaves for ‘a whole host of reasons’, he or she can claim constructive dismissal ‘if the repudiatory breach is one of the factors relied upon’. The ‘crucial question is whether the repudiatory breach played a part in the dismissal’ (Abbycars (West Horndon) Ltd v Ford EAT 0472/07).
69. If the employee delays, he may lose the right to resign and claim constructive dismissal (see Western Excavating (ECC) Ltd v Sharp 1978 ICR 221 (CA); Bournemouth University Higher Education Corporation v Buckland [2010] ICR 908 (CA)). (Note, though, that it is possible to waive or lose the right to resign, but still to claim damages for the breach of contract (Rigby v Ferodo [1987] IRLR 516). 
70. Examples of conduct which may amount to constructive dismissal include:-

(1) failing to pay wages - a more fundamental breach might be difficult to imagine
(2) reduction in job status

(3) change in job content

(4) unilateral reduction in wages

(5) unilateral change of place of work

(6) unilateral change in working hours

(7) breach of the implied term of trust and confidence.

Note that an accumulation of more minor matters may amount to a repudiatory breach, where that accumulation undermines the relationship of trust and confidence. The ‘final straw’ might not be a repudiatory breach and might not even be a breach of contract, but it must contribute something to the accumulated history (see Omilaju v Waltham Forest London Borough Council [2005] EWCA Civ.1493; [2005] ICR 481).

71. Once a repudiatory breach takes place and is accepted by the employee by giving notice of resignation, the employer cannot defeat the employee’s right to resign by ‘curing’ the breach (Bournemouth University v Buckland, [2011] QB 323).

EFFECTIVE DATE OF TERMINATION

72. This is one of the key concepts in the ERA since it is relevant to both continuous service and the 3 month time limit. It is defined in s.97 as follows:-

(1) in relation to an employee whose contract of employment is terminated by notice, whether given by his employer of the employee, means the date on which the notice expires;

(2) in relation to an employee whose contract of employment is terminated without notice, means the date on which the termination takes effect,

(3) in relation to an employee who is employed under a limited term contract which terminates by virtue of the limiting event without being renewed under the same contract, means the date on which the termination takes effect

Note that where no notice period is prescribed, there is an implied term that reasonable notice will be given. The period will vary with the type of employment and will often exceed the minimum prescribed period.

73. As noted above, in the case of a summary dismissal without notice by letter, the termination will not ‘take effect’ for the purposes of s.97(1)(b) until the date on which the employee actually read the letter or had a reasonable opportunity of discovering its contents: Gisda Cyf v Barratt [2010] I.C.R. 1475. Crucially, the three month time limit for bringing an UD complaint will commence on that date, rather than on the date of the letter’s dispatch.

74. Note the provisions in s.97(2) in relation to notice. For the purposes of determining whether an employee has 2 year’s continuous service (s.108) and the amount of the basic award (s.119), if less than the prescribed minimum period of notice was given (s.86), the effective date of termination is to be calculated with reference to the minimum prescribed period of notice, i.e. as if that minimum period of notice had been given. (This does not apply to the 3 month time limit from bringing an unfair dismissal claim (s.111)).
75. Thus someone who is dismissed on day 360 of the second year of their employment would, thanks to s.97, have 1 year 367 days’ continuous employment and thus the right to claim. However, if a longer notice period is given, but the employee is then summarily dismissed whilst working out her notice, the EDT will be the date of the summary dismissal: M-Choice UK Ltd v Aalders UKEAT/0227/11/DA. In that case, the employee was employed on 1 Feb 2010. She was given notice on 26 July 2010, to expire on 1 Feb 2011 (which would thus have given her sufficient continuity to bring an UD claim). On 21 January 2011, she was summarily dismissed. The EAT held that the EDT was 21 January.

76. The minimum periods of notice to be given by employers are prescribed by s.86 as follows:-

(1) for employees with less than 2 years’ service, one week;

(2) for employees with 2 or more years’ service, one week’s notice for each completed year of service up to a maximum of 12 weeks.

(3) For employees with 12 or more years’ service, 12 weeks.

77. The minimum period of notice to be given by an employee who has been employed for more than one month is one week.

78. Those prescribed minimum periods are given contractual effect by s.86(3).

79. Note also that the employee has specific rights during his notice period (s.87), though not if the contractual notice given is at least a week longer than the statutory minimum (s.87(4)).

UNFAIR DISMISSAL

80. An employee with continuous service of 2 years or more cannot fairly be dismissed save in specific circumstances. There is a two stage test to determining fairness. First, the employer must show that the dismissal was for one of the reasons permitted by the ERA. Second, the tribunal must decide whether in light of that reason, the dismissal was fair or unfair. The burden of proof lies on the employer to show what the reason for the dismissal was. (That is why the employer leads its evidence first in a standard unfair dismissal claim). In determining whether or not the dismissal was fair, the burden of proof is neutral.

Permitted Reasons

81. In order for an employer to demonstrate that a dismissal is fair, the employer must first demonstrate (s.98(1))

(1) what was the reason (or, if more than one, the principal reason) for the dismissal, and

(2) that it is one of the reasons permitted by the ERA (see s.98(2)) or some other substantial reason of a kind such as to justify the dismissal of an employee.

82. A reason is permitted (s.98(2)) if it:-

(1) relates to the capability or qualifications of the employee for performing work of the kind which he was employed by the employer to do;

(2) relates to the conduct of the employee;

(3) is that the employee was redundant;

(4) is that the employee could not continue to work in that position which he held without contravention of a duty (either on his part or on that of his employer) or restriction imposed by or under an enactment;

83. Do not forget ‘Some other Substantial Reason’ (“SOSR”) in s.98(1), the catch all category for dismissals which are not specifically categorised in s.98(2). It is relatively rare, and ought specifically to be pleaded if it is to be relied on. Examples might include: a business reorganisation short of redundancy; or dismissing one spouse as a result of having dismissed the other for misusing confidential information; or an economic, technical or organisation reason following a TUPE transfer; dismissal for out of work activities incompatible with the job (e.g. Pay v Lancashire Probation Services [2004] ICR 187 (EAT)), and see also Perkin on personality, unmanageability and breach of trust and confidence (Perkin v St George's Healthcare NHS Trust [2005] IRLR 934 (CA)).

84. The employer is still required to demonstrate the reason for the dismissal in a constructive dismissal case. Usually he will contest the repudiatory breach, thereby challenging the fact of the dismissal. If the dismissal is made out, the employer will have to demonstrate the reason for the repudiatory breach of contract. Usually it will be SOSR, e.g. changing an employee’s role as a result of an internal re-organisation. Employers would be well advised to plead the reason as an alternative defence in addition to challenging the fact of the dismissal.
85. If the employer fails to demonstrate that the reason for the dismissal was one of the permitted reasons, the dismissal will be unfair.

86. Note that pursuant to s.92 ERA a dismissed employee with 2 years’ continuous service can request that the employer provide in writing the reason for his dismissal. The employer has 14 days within which to provide a response.
Fairness

87. Once a permitted reason is demonstrated, the tribunal then goes on to consider fairness. Section 98(4) provides that:-

“the determination of the question whether the dismissal is fair or unfair (having regard to the reason shown by the employer)

(a) depends on whether in the circumstances (having regard to the size and administrative resources of the employer) the employer acted reasonably in treating it as a sufficient reason for dismissing the employee, and

(b) shall be determined in accordance with equity and the substantial merits of the case.”

88. That determination is sufficiently widely drawn to include not only the substantial merits of the situation, but its procedural aspects as well. The tribunal looks to ensure that the employer, on whom the onus is put to take the lead in ensuring that dismissals are handled in accordance with good industrial relations, has taken the necessary steps to safeguard the employee’s rights. This is done “having regard to the size and administrative resources of the employer”. Note, however, that the burden of proof (as opposed to the evidential burden) is neutral.
89. It is important to note that the ET’s function is to ensure that the employer has acted fairly, not to ensure that the employer got the decision right. To any given situation, there might be a range of responses that the employer could adopt. Provided that the action taken in any given case to investigate, consult and make the decision falls within that range of responses, the employer will not be held to have acted unfairly. It is not the function of the ET to substitute its own view of what was the correct response for that of the employer. (The challenge to the orthodox “range of reasonable responses” test by the EAT decision in Haddon v Van de Bergh Foods Ltd [1999] IRLR 672 was quashed by the CA in Whitbread plc v John Hall [2001] IRLR 275).

90. The ET’s function, therefore, is to examine the conduct of the employer in reaching the decision to dismiss at the time when it was taken. The following principles arise:-

(1) As far as evidence is concerned, the ET will look only at evidence available to the employer at the time it took the decision to dismiss. Anything subsequently discovered by the employer is irrelevant to the decision the employer took at the time and cannot be used to justify it (though see its relevance in relation to contributory fault below). The ET concentrates on the decision-making by the decision maker.
(2) The ET will determine whether the employer had properly investigated the situation, i.e. had taken such steps as it ought in order fully to have appraised itself of all of the relevant facts by the time it took the decision to dismiss (see Sainsbury’s Supermarkets Ltd v Hitt [2003] IRLR 23; ICR 111);

(3) Included within that will be the extent to which it allowed the employee to have his say, e.g. at a disciplinary hearing, or during consultation for a redundancy, or when investigating sickness absence.

(4) Steps alternative to dismissal ought to be considered.

(5) The ET will determine whether the dismissal was within the reasonable range of responses open to the employer.

91. Reference to the ACAS Code of Practice on Disciplinary and Grievance Procedures will always assist as providing a benchmark for appropriate conduct. Though failure to comply with the Code does not of itself render a person liable to proceedings, the Code ought to be adhered to. Pursuant to TULR(C)A 1992 s 207A, an unreasonable failure to comply with the Code by either party can lead to an increase or decrease in compensation of up to 25 per cent.
Capability

92. This is likely to arise in two circumstances, competence and ill health.

93. Normally, an employer will not be able to dismiss for incompetence unless he has given the employee every chance to achieve the required level of capability, particularly in the case of a long serving employee. The exception will be where an employee is so incompetent that to keep him on more in hope than expectation of improvement would amount to an unnecessary burden on the business. Exhortation, encouragement and training ought to be in evidence before the employer starts to go down the disciplinary route of warnings and finally dismissal. It is one thing to warn an employee that he need to pull his socks up; it is quite another to say to him that if he does not improve, he will be dismissed.

94. It is vital where an employer is going to dismiss on the grounds of ill health that he is properly informed. Therefore, consultation is a must if there is to be a fair ill-health dismissal. Note that the onus is on the employer to seek information, not to wait for it to be volunteered. The working environment or the particular need for robust employees (e.g. oil rig workers) are relevant considerations. Potential alternative employment ought to be explored as an alternative to dismissal.

95. Note the potential overlap with disability discrimination where lack of capability is caused by ill health.

96. It is necessary for the practitioner (and ideally the employer) to be familiar with the Access to Medical Reports Act 1988. This governs the appropriate procedures for seeking the employee’s medical records or a report from his/her medical practitioners.

Conduct

97. This is perhaps the most controversial and oft-litigated of reasons. Dismissal is the ultimate sanction. Thus, it will be considered only in the case of serious or gross misconduct, or where the employee has exhausted the employer’s disciplinary procedures (which might include informal warning, formal oral warning, written warning, final written warning, dismissal).

98. It is not necessary to demonstrate at tribunal that the employee is guilty of the conduct for which he is dismissed. The employer need only show that he reasonably believed, on reasonable grounds, that the employee was guilty.

99. The leading case is British Home Stores v Burchell [1978] IRLR 379; [1980] ICR 303 (EAT). A 3-stage test was propounded:

(1) the employer must establish that he genuinely believed that the employee was guilty of misconduct;

(2) that belief must be based on reasonable grounds;

(3) the employer must have investigated the matter reasonably.

See also Sainsbury's v Hitt [2003] IRLR 23 in relation to the necessity to abide by a fair procedure at all stages of the disciplinary process and investigation.
100. A fair procedure would usually involve application of the principles of natural justice:-

(1) the nature of the accusation ought to be known to the accused;

(2) he ought to have an opportunity to state his case;

(3) the decision making body must act in good faith.

That said, an internal disciplinary investigation and hearing is not akin to a court of law. For example, there is no absolute requirement to allow cross-examination of witnesses. One would expect witness statements to be disclosed, or at least the content of the evidence relied on, to give the employee a proper opportunity to respond. 

101. Factors which often crop up include:-

(1) Consistency of treatment. Offenders, without more, ought to be treated similarly for similar misdemeanours;

(2) Check disciplinary provisions in the contract (they ought to be there (s.3 ERA)). If followed (and assuming them to be appropriate – see the ACAS Code), it is unlikely that a dismissal will be held to be procedurally unfair.

(3) Long serving employees are likely to be entitled to greater consideration than short serving ones. An example lies in relation to their honesty where there is a conflict of evidence. A long-serving and trustworthy employee might expect his long and honest service to weigh in his favour.

(4) Warnings can be crucial. However, attention must be paid to the content and context of the warning to ensure that it was sufficient to make the employee realise its import. A warning which historically has been ignored is unlikely to be sufficient to justify a dismissal. A change of policy and the consequences of ignoring it must be made clear. Essentially it must be clear not only what the warning is, but the consequences of disobedience.

(5) The nature of the offence. Examples of conduct likely to be regarded as gross misconduct include refusal to obey an order, offences of dishonesty, breach of disciplinary standards, fighting. The contract may specify what misconduct will be regarded as giving rise to a risk of dismissal.

(6) Right of Appeal. Denial of such a right will usually make the dismissal unfair. However, a first hearing for a senior employee might be carried out by the most senior employee. To whom would one appeal?

(7) An appeal can correct procedural irregularities on a 1st hearing provided that it is a full re-hearing and is itself conducted fairly.

Redundancy

102. The definition of redundancy is contained in s.139:-

“(1)
For the purposes of this Act an employee who is dismissed shall be taken to be dismissed by reason of redundancy if the dismissal is wholly or mainly attributable to

(a) the fact that his employer has ceased or intends to cease

(i) to carry on the business or the purposes of which the employee was employed by him, or

(ii) to carry on that business in the place where the employee was so employed, or

(b) the fact that the requirements of the business

(i) for employees to carry out work of a particular kind, or

(ii) for employees to carry out work of a particular kind n the pace where the employee was employed by the employer,

have ceased or diminished or are expected to cease or diminish.”

Remember that it is the post and not the individual that is being made redundant. The employer may require 2 instead of 4 van drivers, therefore 2 driving positions become redundant. The impact on the individuals comes at the stage of selecting which of the individuals occupying the posts where redundancies fall are to be dismissed
103. The procedure for a fair redundancy

(1) depends on the nature of the business, both as it was prior to redundancy and how it is to be following the redundancies, and

(2) involves an early exchange of information.

The leading case is Williams v Compair Maxam Limited [1982] IRLR 83, although the guidelines set out in that case are more appropriate to large-scale unionised employers and do not sit so happily with smaller more focused workplaces.

104. The principles are:-

(1) to give as much warning as possible of impending redundancies;

(2) to consult with the union, including as to selection criteria;

(3) to seek to establish criteria that are as objective as possible;

(4) to ensure that selection is made fairly in accordance with the criteria;

(5) to seek to offer alternative employment.

105. The decision to make redundancies in general cannot be challenged. The employer ought to provide some evidence of the reasons for redundancies, whether economic or organisational or whatever.

106. It will be incumbent on the employer to explain why the posts chosen were redundant. Evidence ought also to be led of the making of and reasons for those decisions.

107. Once it is established which posts are to go, there may be several candidates for redundancy. There are two elements to the selection of individuals for redundancy. First, there is the selection of the pool of candidates. Then there is the selection of individuals from that pool. The latter involves the evolution of a set of selection criteria and then its application to the members of the pool. The former may not materialise if there is a single or a limited number of redundancies.

108. Considerations in relation to individual consultation will include:-

(1) the skills required of the workers in the “new” workplace;

(2) length of service (LIFO – though beware the potential for indirect age discrimination);

(3) attendance (though the reasons for sickness absence must be investigated. Disability discrimination might also raise its head);

(4) the personal characteristics and situation of the employees.
109. Consultation is a key ingredient in a fair redundancy

(1) Note the mandatory consultation with both individuals and their representatives required for multiple redundancies (20 or more within 90 days - s.188 TULRA. There is also an obligation to notify the Secretary of State (s.193)).
(2) Generally consultation is required with both individuals and representatives. It should be undertaken at an early stage. It is not required before an individual is identified as a potential candidate for redundancy. 

See the judgment of Peter Clark in Mugford v Midland Bank plc [1997] IRLR 208; ICR 399 (EAT) in which he summarises the principles of good consultation.

110. Redeployment elsewhere in the organisation, associated organisations or elsewhere ought to be considered. The offer of suitable alternative employment which is unreasonably refused will be an answer to a claim for unfair dismissal.

111. Remember that the situation remains fluid right up to the date of dismissal. Therefore matters arising during the employee’s notice period may effect the final decision to dismiss.

Statutory restriction

112. A dismissal is potentially fair if the employee "could not continue to work in the position which he held" without either the employer or the employee contravening "a duty or restriction imposed by or under an enactment" (s.98(2)(d)). However, the employer must show that the employee's continued employment would actually contravene a statutory restriction. It is not sufficient to show that it reasonably believed that continued employment would breach a statutory enactment.
Automatically Unfair Reasons

113. The ERA makes dismissal for certain reasons automatically unfair, including:-

(1) relating to pregnancy and childbirth (s.99);

(2) relating to parental leave (s.99);

(3) Health and safety reasons (s.100)

(4) Whistleblowing (s.103A)

(5) Victimisation (asserting of a statutory right) (s.104)

(6) Seeking minimum wage (s.104A)

(7) Seeking flexible working (s.104C)
(8) Where a TUPE transfer is the principal reason for the dismissal.

The ACAS Code
114. Tribunals will have regard to the ACAS Code of Practice on Disciplinary and Grievance Procedures (‘the Code’) in their assessment of the fairness of dismissals in the workplace. The Code was issued under section 199 of the Trade Union and Labour Relations (Consolidation) Act 1992. The latest version of the Code came into force on 11 March 2015. 

115. The ACAS Code governs grievances and disciplinary proceedings and dismissals. The Code does not apply to redundancy dismissals or the non-renewal of fixed term contracts on their expiry.
116. In relation to disciplinary proceedings and dismissals, the Code recommends that:

· The employer should establish the facts of the case in hand.

· The employer should inform the employee of the problem.

· The employer should hold a meeting with the employee to discuss the problem.

· The employer should tell the employee that they may be accompanied at the meeting.

· After the meeting the employer should decide on appropriate action.

· The employer should provide the employee with the opportunity to appeal.
What happens if the ACAS Code is not followed?

117. Failure to adhere to it will not necessarly make a dimsssal unfair. S.207A TULRA provides that if either party unreasonably fails to follow the Code then, at relevant subsequent tribunal proceedings, an award to the claimant may be reduced or increased by up to 25% depending on who is at fault. 

118. This discretionary power to reduce or increase the award applies to unfair dismissal claims. 

HUMAN RIGHTS ISSUES

119. Some mention should be made of how human rights issues may arise in unfair dismissal claims. Since the Human Rights Act 1998 (HRA) came into force on 2 October 2000, claimants have been able to assert their rights under the European Convention on Human Rights (ECHR) in UK courts and employment tribunals. How those rights are enforced depends on whether an individual works in the public or private sector.
120. Public sector employees and workers can assert their Convention rights directly by bringing claims against their employers in employment tribunals and courts by virtue of S.7 HRA. Although it is not directly unlawful for a private employer to act in a manner incompatible with the ECHR, S.3 HRA places a statutory duty on employment tribunals and courts to interpret domestic legislation, such as the Employment Rights Act 1996, in a way that gives effect to Convention rights, so far as it is possible to do so.
121. In unfair dismissal claims Article 6, which provides for the right to a fair trial and article 8, which protects private and family life are most commonly used around disciplinary hearings and investigations. 
122. For example in Kulkarni v Milton Keynes Hospital NHS Foundation Trust and anor [2010] ICR 101 (CA), the Court of Appeal ruled on an obiter basis that public sector employees could assert a right under Article 6 to legal representation at workplace disciplinary hearings (as opposed to hearings before a professional body such as the General Medical Council, which has the power to bar doctors from practising). Here, a part-qualified junior doctor accused of misconduct involving inappropriate touching of a patient sought legal representation at his disciplinary hearing with the Trust. His main argument, that he had a contractual right to legal representation, succeeded before the Court of Appeal. K, however, argued in the alternative that he was entitled to legal representation in accordance with Article 6. He asserted that since he was facing a charge that could potentially preclude him from future employment as a doctor, he was entitled to an enhanced measure of protection.
123. Whilst decided on a contractual entitlement to legal representation, Lady Justice Smith, giving the leading judgment, expressed the obiter view that where, as here, an employee is facing what is ‘in effect a criminal charge’, Article 6 implies a right to legal representation. ECtHR case law indicates that Article 6 would not apply where all that is at stake is the loss of a particular job, but it would be engaged where the outcome of the proceedings is potentially more serious, such as the loss of the right to practise a particular profession. 
124. The principle established in Kulkarni is, however, limited. The Supreme Court in R (on the application of G) v Governors of X School [2011] IRLR 766 reined in this development. In doing so, it highlighted the dividing line between Kulkarni – where the disciplinary hearing in question was in fact determinative of the civil right to practise a profession – and circumstances where the contention was that the hearing would have a knock-on effect on a later process; for example, a hearing before a professional body such as the GMC, by which the civil right would finally be determined.

125. Article 8 has been utilised in monitoring and covert surveillance cases that often form part of an internal investigation. For example in Copland v United Kingdom [2007] 45 EHRR 37 where the ECtHR held that Article 8(1) was infringed when a public sector employer monitored, collected and stored personal information relating to an employee’s telephone, e-mail and internet usage at work. Note Articles 6 and 8 are not absolute rights. For more on Article 8 see, Chairman and Governors of Amwell View School v Dogherty [2007] ICR 135, EAT

REMEDIES

126. The first and foremost remedy available to the ET is to order reinstatement or re-engagement. The Applicant, whether or not he has sought such a remedy in his ET1, must be asked if that is what he seeks. Neither remedy is common. Reinstatement is an order that the employer treat the employee as if he has not been dismissed and involves giving the applicant his old job back with all relevant back pay and accumulated rights (s.114). Re-engagement involves giving the employee an equivalent job, with all relevant back pay and accumulated rights (s.115).

127. An employer can contest reinstatement/re-engagement on the grounds that it is not reasonably practicable to do so. Even if an order to reinstate/re-engage is made, the employer can refuse to have the employee back, but the consequence is that a higher financial award will be paid. This is calculated under ss.114, 117 and 124 ERA. An additional award of between 26 and 52 weeks’ pay is made in addition to the compensatory award. The statutory cap (the lower of 52 weeks’ pay or £80,541) can be exceeded, but only to the extent that is necessary to enable the aggregate of the compensatory and additional awards fully to reflect the amount required to compensate C for his/her back pay between the date he/she was dismissed and the date of refusal of reinstatement/re-engagement.
128. The remedy most usually sought and awarded is monetary compensation. The ET award is divided in two:-

(1) a basic award; and

(2) a compensatory award.

The basic award is essentially punitive and gives the employee the equivalent of statutory redundancy pay. The compensatory award is, as it says, compensatory. It gives the employee an award on account of his loss.

Basic Award

129. The calculation of the basic award is set out in s.119. It is the same as the statutory redundancy pay. One determines the length of the employee’s service backwards from the EDT. One then calculates the number of full years he has worked (up to a maximum of 20 (s.119(3)). Then an amount is allowed for each full year of employment as follows:-

(1) one and a half week’s pay for each year in which the employee was not below the age of 42;

(2) one week’s pay not within (1) in which the employee was not below the age of 22;

(3) half a week’s pay for an employee who was not within (1) or (2).

130. Taking as an example a 45 year old whose birthday is 1st January 1962 and who was dismissed on 1.5.17 and who started work on 1.2.03. 

(1) he has 14 full year’s service;

(2) of those 14 years' service,
(a) for 4 of them he was 41 or over and entitled to 1½ weeks’ purchase, a total of 6 weeks;

(b) for the remaining 10 he was over 21 and entitled to 1 week’s purchase, a total of 10 weeks.

(3) Thus, he is entitled to 16 weeks’ pay. 

131. Pay is gross pay and is subject to a maximum weekly amount, from 1st February 2017, £489 (s.227 ERA 1996). The minimum basic award in cases where the dismissal was unfair by virtue of health and safety, employee representative, trade union, or occupational pension trustee reasons stands at £5,970 (s.120).

Compensatory Award 

132. The assessment of the compensatory award is carried out in accordance with s.123 which provides:-

“… the amount of the compensatory award shall be such amount as the tribunal considers just and equitable in all the circumstances having regard to the loss sustained by the complainant in consequence of the dismissal in so far as that loss is attributable to action taken by the employer.”

The award is designed to compensate the employee for the loss he sustains as a result of the dismissal to the extent that it is just and equitable. There may be circumstances where it is just and equitable that the employee receives nothing (e.g. where the employer discovers subsequently to an unfair dismissal that the employee had, in fact, been systematically defrauding the company).

133. The compensatory award will cover such matters as:-

(1) loss of pay

(2) loss of ancillary benefits such as car, cheap mortgage, health cover, etc.

(3) loss of pension rights.

Note also that the correct measure of damages in an actual dismissal case (absent gross misconduct) include the sums that the employee would have earned during his notice period. Where there has been such a dismissal, the earnings received by the dismissed employee during what would have been his notice period are not to be taken into account when assessing the compensatory award (see Langley v Burlo [2006] EWCA Civ.1778; [2007] IRLR 145 (CA)). This principle does not apply in a constructive dismissal case (where an employee has accepted a repudiatory breach by the employer - Bell v Stuart Peters Ltd [2009] EWCA Civ 938).

Ex gratia payments made by the employer to the employee, or payments in lieu of notice are to be taken into account.

134. It has been confirmed by the HL in Dunnachie v Kingston-upon-Hull CC [2004] IRLR 727 84 that an award cannot be made for injury to feelings as a result of the manner of the dismissal. ‘Loss’ in s.123 is restricted to financial loss.

135. Note also that a conventional sum for loss of statutory rights (i.e. the fact that it will take the employee two years in his new employment before he again obtains the right not to be unfairly dismissed) is awarded, currently in the region of £500.

136. There is a ceiling on the amount that can be awarded. Section 124 ERA 1996 limits the compensatory award to a statutory maximum that is varied from year to year, or 1 year’s earnings (52 x 1 week’s gross pay), whichever is the lower.  For dismissals with an EDT on or after 6 April 2017 the statutory maximum has risen to £80,541.
137. Note that the ET in August 2017 issued new ‘Principles for Compensating Pensions Loss’, which explains how the ET will approach the calculation of pension loss.
Contributory Fault

138. In relation to both the basic and compensatory award, there are provisions for them to be reduced on grounds of contributory fault of the employee. They are not identical.

Basic Award

“122(2)
Where the tribunal considers that any conduct of the complainant before the dismissal (or, where the dismissal was with notice, before notice was given) was such that it would be just and equitable to reduce or further reduce the amount of the basic award to any extent, the tribunal shall reduce or further reduce that amount accordingly.”

Compensatory Award (s.123)

“(6)
Where the tribunal finds that the dismissal was to any extent caused or contributed to by any action of the complainant, it shall reduce the award by such proportion as it considers just and equitable having regard to that finding.”

A reduction of the compensatory award requires that the dismissal was caused or contributed to by the employee. There is not a similar provision in relation to reduction of the basic award. In most cases, a similar reduction would be applied.

Polkey Reduction

139. An often cited reduction in unfair dismissal claim is the Polkey, or ‘no difference’ reduction, i.e. it is not just an equitable to award any or full compensation because the employee would have been dismissed in any event (Polkey v AE Dayton Services [1987] IRLR 503). It is usually cited in cases where it is asserted that even if there was some procedural unfairness in the investigation, notwithstanding this the claimant would still have been dismissed if fair procedures had been followed. If accepted it will result in a reduction to the level of compensatory award on a percentage basis, i.e. the chance of dismissal. Polkey reductions are more common than those for contributory fault. The level of reduction can be as much as 100%. A reduced award might be made to compensate an employee for the length of time his employment would have continued had a disciplinary process been or proper consultation been undertaken (a fee weeks). 

Double Recovery

140. It is of use to note the potential overlap between a compensatory award and damages for wrongful dismissal. There is a danger of double recovery if an applicant pursues both remedies. The problem is best illustrated in the case of a high earning employee.

An employee receives remuneration worth £15,000 per month net. He has a 3 month notice period. Following a wrongful and unfair dismissal, he is unable to find work for 10 months. His loss is therefore £150,000.

His contractual claim for wrongful dismissal is worth £45,000

His compensatory loss is £150,000, but is subject to a maximum of £80,541.

If he brings an ET claim and is awarded £80,541, he recovers substantially less than his total loss. What he needs to do is recover his £45,000 notice pay in the civil courts, then claim in the ET for his continuing loss beyond the notice period. That will be £105,000, in respect of which he will receive the maximum award of £80,541. 

141. Note that the employee will be taxed on the sums recovered. Tax is payable under ss.403-405 Income Tax (Earnings and Pensions) Act 2003. The first £30,000 is tax-free. The remainder is taxed as additional income in the employee’s tax year in which it is received. Since the claim is based on net earnings (i.e. earnings after tax), there would result a double taxation. Thus, the claim for lost earnings must be grossed up at the appropriate tax rate. The statutory cap is applied to the grossed up amount.

Tim Walker and Chris Canning
7, Bedford Row

31st October 2017
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