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Discrimination: An Overview
Catherine Rayner and Caroline Lody
1. This paper provides an overview of discrimination law in the employment field. The areas covered are: race; sex and pregnancy; disability discrimination; age; religion and belief; sexual orientation, gender reassignment, and marriage and civil partnership. Each of those areas now shares common tests for discrimination. Similar tests apply for direct discrimination; indirect discrimination; victimisation and harassment. Treating these areas together allows practitioners to see at a glance whether there are authorities in one area that may be of assistance in other areas. 
2. Two areas: pregnancy and disability are special cases and will be examined separately. Pregnant women have special status under the law: if a woman is subjected to detrimental treatment because she is pregnant it is automatically discriminatory without the need for a comparison with a man. The Equality Act 2010 no longer uses the language of less favourable treatment in the case of pregnant women. The treatment they can complain of needs merely to be “unfavourable”, emphasising the fact no comparison between a man and a woman is required.
 In most situations, disabled persons also have special protection. In the context of the employer’s duty to make reasonable adjustments and the obligation not to discriminate on the basis of matters arising from a person’s disability, there is no need for a comparator.
 
3. There is now only one key legislative source: Equality Act 2010. All references in this document are to this Act. The Equality and Human Rights Commission statutory Code of Practice on Employment
 is an importance interpretative source. The Code must be taken into account by the employment tribunal if it relevant to any matter in the proceedings. The Code is clearly written and it is recommended that a copy of it is kept at hand and consulted in all cases.
4. The Equality Act 2010 has been substantially in force since October 2010. Discriminatory acts committed wholly before 1st October 2010 are covered by the relevant discrimination legislation in force prior to that date, but acts committed before 1st October 2010 and continuing thereafter are covered by the Equality Act 2010. Discriminatory acts that are committed wholly after 1st October 2010 are, of course, dealt with exclusively under the Equality Act 2010.

Protected Characteristics

5. There are nine protected characteristics (section 4 of the Act):
(a) race;

(b) sex

(c) gender reassignment;

(d) marriage and civil partnership;

(e) religion or belief;

(f) sexual orientation. 

(g) age;

(h) disability;

(i) pregnancy and maternity.

Race
6. Discrimination is unlawful if it is based on race.
 There are four aspects of race listed in the Act:
 

(a) Colour 

(b) Nationality
 

(c) Ethnic origins 

(d) National origins

7. In practice there is rarely an issue about membership of a particular group. Most claimants usually rely on colour (e.g. black), ethnic origins (e.g. Asian) or national origins (e.g. Irish) as the basis for a claim. In bringing a claim a person can also rely on the fact that they have been discriminated against because he or she does not belong to a particular group, in which case, for the purposes of the claim, they belong to "non-groups" (e.g. non-British).
  It has been successfully argued at first instance that race includes ‘caste’: Tirkey v Chandhok UKEAT/0190/14/KN although explicit provision is made for subsidiary legislation to cover this point. 

8. On 28 March 2017, the Government started a consultation announced it would proceed with a 12-week consultation on the question of caste. This considered the need for legislation and closed in September 2017. We are awaiting the Government response. 
9. Historically the category of "ethnic origins" was used in attempts to cover various religions
. Religions are now separately covered. 
Sex

10. The protected characteristic of sex is a reference to a man or to a woman.

Gender reassignment

11. A person has the protected characteristic of gender reassignment if the person is proposing to undergo, is undergoing or has undergone a process (or part of a process) for the purpose of reassigning the person's sex by changing physiological or other attributes of sex.
 A reference to a transsexual person is a reference to a person who has the protected characteristic of gender reassignment.

12. The wording of this section (or others) probably means that cross dressing or transvestism is not covered by the act.
Marriage and civil partnerships

13. It is unlawful to treat a married person or a civil partner less favourably than a person who is single.
 

Religion or belief
14. The Equality Act 2010 defines religion as 'any religion', and includes reference to a lack of religion, while the definition of belief is 'any religious or philosophical belief', and again includes lack of belief. The original DTI explanatory notes to the religion regulations suggest a number of factors that might indicate a religion or belief: collective worship, a clear belief system, or a profound belief affecting way of life or view of the world. The definition is uncontroversial in its application to conventional religious movements such as Judaism, Christianity, Islam, Sikhism, Hinduism and Buddhism. Denominations or sects within a religion can be considered to be a religion or belief, such as Protestants and Catholics within Christianity.

15. A genuine belief in man-made climate change and the resulting moral imperatives is capable of being a ‘philosophical belief’, as is Darwinism
. In Grainger Plc v Nicholson [2010] ICR 360 EAT Burton J held that there must be some limit placed upon the definition of philosophical belief: the belief must be genuinely held; it must be a belief and not an opinion or viewpoint based on the present state of information available; it must be a belief as to a weighty and substantial aspect of human life and behaviour; it must attain a certain level of cogency, seriousness, cohesion and importance; it must be worthy of respect in a democratic society, be not incompatible with human dignity and not conflict with the fundamental rights of others.
16. The law protects a person’s right to hold and express religious beliefs but there is no protection for the substance or content of one’s beliefs
. Previous case law indicating that protection will not be given in respect of a matter of personal choice which is not an actual requirement of the religion or belief must be in doubt following the recent ECtHR judgment in Eweida and Others v United Kingdom [2013] IRLR 231, at para 83
.  Together, these cases emphasise the importance of religion to certain individuals and the need for employers to consider carefully all the options before rejecting requests for accommodation out of hand.  In truth, most of these employers had actually done so.  Striking the right balance between the rights of the employee and the exigencies of the service or the rights of other service users will require a careful analysis by managers in each and every case and these cases do not lay down hard and fast rules for employers. Following this decision, the EHRC has issued guidance as to the manner in which an employer should approach the question.
Political affiliation?

17. In Redfearn v UK (2013) 57 EHRR 2, a case concerning a member of the British National Party who was dismissed due to his political affiliation, the ECtHR held that it is incumbent on the state to take reasonable and appropriate measures to protect employees, including those with less than one year's service, from dismissal on grounds of political opinion or affiliation, either through the creation of an exception to the one-year qualifying period or through a free-standing claim for unlawful discrimination on grounds of political opinion or affiliation. The UK’s legislation was found deficient in this respect. It remains to be seen how the Parliament will remedy that deficiency. 

Sexual orientation

18. Under the Act 'sexual orientation' means a person's sexual orientation towards persons of the same sex; persons of the opposite sex; or persons of the same sex and of the opposite sex. Gay men, lesbians, bisexuals and heterosexuals are therefore covered.

19. The DTI explanatory notes to the original regulations suggest the definition does not cover specific sexual practices.
 Thus, for example, masochists and sadists do not fall within the definition.

Age

20. The protected characteristic of age refers to a person of a particular age group.
 A claimant can choose a relevant age group. This may, for example, be “over 40” or a more defined age group of, say, “20-30”.
Combined characteristics 
21. The Act potentially permits a person to combine two characteristics for the purposes of making a claim for direct discrimination
 . This was not implemented by the coalition government in power at the time the act came into force. There is a growing body of opinion that this is a major deficit in the legislation and there is mounting pressure on government to bring this section, or a similar section into force. 
22. If brought into force, a person might therefore rely on the fact, for example, that he is a middle aged man for the purposes of a claim by combining the characteristics of age and sex. A claimant can only rely on two characteristics. A claim could not be formulated on the basis that the claimant is, for example, a young Muslim man. 
23. A number of cases have demonstrated that there can be real injustices arising from the lack of recognition of dual or intersectional discrimination. 

Contexts

24. Discrimination does not take place in a vacuum. It is important to identify at the outset the particular context in which it is alleged to have taken place.  The Act does not just apply to the workplace.  However, where a claim in relation to the Act arises out of work, we are concerned with Part 5 of the Act, where jurisdiction to deal with a claim is reserved for the Employment Tribunal.

25. Identifying the particular context of discrimination will help when dealing with the following issues:

· Time limits;

· Assessing less favourable treatment and identifying a comparator;

· Constructing a pool for comparison in indirect discrimination cases;

· Evidence; and

· Losses

Pre-employment

26. There are three areas covered by the legislation:

(I) The arrangements made for determining who is employed.

This includes the whole operation of the recruitment process. It covers not merely the arrangements themselves but also the way in which those arrangements are put into practical effect
.

Certain methods of recruitment, e.g. by word of mouth, from unsolicited applications and through internal appointments or transfers, can fall foul of the indirect discrimination provisions if there is a racial imbalance in the potential pool of claimants.

Recruitment literature can form part of the arrangements. The use of words and images depicting, for example, an all white work force might discourage non-white claimants and is therefore potentially discriminatory.

All selection criteria are by their nature capable of being indirectly discriminatory. Thus, the ordinary requirement for academic qualifications will almost certainly be indirectly discriminatory as the level of academic attainment in some racial groups is disproportionately low relative to other groups. For that reason, there must be a very close correlation between qualifications and the duties of a post in order to justify the discriminatory impact of the qualifications requirement.

The effect of discriminatory arrangements may mean that a person loses the chance to apply for a post or is disadvantaged in the recruitment process and loses the chance of being appointed. If the claimant goes further and says that he or she should have been appointed as the best candidate, the claim should also be brought under head 3 below.

(II)   Terms on which employment is offered.

Normally, a claim under this head will only ever be made where a job offer is turned down. If the terms are accepted the claim should be brought under the provisions relating to being in employment set out below.

(III) Refusal or deliberate omission to offer employment.

In employment
27. There are five areas covered by the legislation
:
(a) The terms of employment afforded to the employee.

These are the contractual terms and conditions of employment whether express or implied and cover matters such as pay, hours, holiday entitlement, pension rights and fringe benefits.

(b) The way in which the employee is afforded access to opportunities for: 


a. promotion; 
b. transfer; 
c. training; or 
d. to any benefits, facilities or services.  

A "benefit" has been held to mean any advantage in the workplace
. There is a growing tendency for claimants to complain about the way in which their grievances have been dealt with. The right to invoke a grievance procedure and to have it adequately investigated and in a timely manner probably falls under the head of "benefits, facilities and services" (and certainly under the head of "any other detriment" below).

(c) Refusing or deliberately omitting to afford access to opportunities:

a. promotion; 

b. transfer; 

c. training;

d. or to any benefits, facilities or services.  

Under both this and the previous head it is the failure to afford access to opportunities that is the crux of the complaint. The employee does not have to show that he should, in fact, have obtained the relevant benefit (although that will normally follow).

(d) Dismissing the employee

The definition of dismissal includes the non-renewal of a fixed term contract and constructive dismissal.

(e) Subjecting the employee to any other detriment.

This is the safety net provision. There is a detriment if "a reasonable worker would or might take the view that he or she [has] been disadvantaged in the circumstances in which he or she [has] thereafter to work."
 The matter should be assessed from the point of view of the complainant. It is not necessary to demonstrate any physical or economic consequence. An employee can be subjected to a detriment even though he or she was unaware of it
. Rules about dress have been considered under this head. A dress requirement is potentially actionable as indirect discrimination. The cases turn on whether a particular dress rule can be justified. 

Post-employment

28. It is unlawful to discriminate against a former employee or to subject them to harassment
. The discrimination or harassment must arise out of or be closely connected to the employment relationship. An appeal against dismissal, the provision of a reference and the return of an employee's effects after dismissal are situations that are covered, a failure to reinstate pursuant to a tribunal order, however, is not covered.
 Section 108 of the Equality Act precludes claims for post-employment victimisation, this matter has now been confirmed by the Court of Appeal in Jessemey v Rowstock [2014] EWCA Civ 185. The Court of Appeal held allowing the appeal, that, as there was no obstacle in the provisions of s108 to an implication that would give effect to the EU obligation to proscribe post-employment victimisation, in the light of the factual findings of the employment tribunal that the employer had given the reference it did because the claimant was pursuing tribunal proceedings, the victimisation claim succeeded; and the case was remitted to the employment tribunal for the assessment of compensation.

Employment

29. The discrimination provisions apply to several types of working relationships
. In the conventional employment context the key relationship is employment under a contract of service or of apprenticeship or a contract personally to do work.
 This definition is wider than under the unfair dismissal provisions. There are two questions: does the contract place an obligation on the claimant to carry out work personally? Was that obligation the dominant purpose of the contract?
 Volunteers are not covered.
 
Prohibited Conduct

30. The other key concept of equality comprises of the question of prohibited conduct.  Within that comprises a number of duties relating specifically to pregnancy or disability, which are dealt with later in this paper.
31. The most visible claims for discrimination (outside pregnancy and discrimination) tend to fall within the following four areas of prohibited conduct:

(a) Direct Discrimination (section 13);
(b) Indirect Discrimination (section 19);

(c) Harassment (section 26);

(d) Victimisation (section 27).

32. Harassment and direct discrimination claims are mutually exclusive, as are harassment and victimisation claims: a complainant cannot claim that both definitions are satisfied simultaneously by the same course of conduct. This is because section 212(1) of the Act, reflects the previous legislation, and provides that the concept of “detriment” (which is the basis on which a direct discrimination claim could be brought in respect of conduct that could amount to harassment) does not include conduct that amounts to harassment. The Explanatory Notes explain that this is to clarify that where the Act provides explicit harassment protection, it is not possible to bring a claim for direct discrimination by way of detriment on the same facts.  As section 27 specifically refers to detriments as well, it appears that victimization claims preclude a cross over with harassment based on the same facts.
Direct Discrimination and Less Favourable Treatment

33. This is the key concept in the discrimination legislation. To prove direct discrimination it is necessary to carry out a comparison between the claimant and a person who does not possess the same (or perceived) characteristic.
 

34. It used to be the practice to ask, first, whether there was less favourable treatment and then, second, to ask whether the treatment was on a discriminatory ground
. A too rigid application of that approach can cause difficulties in identifying a suitable comparator. This is explained below.

35. The test for whether treatment is less favourable is set very low. To set it too high might encroach on the separate question whether the complainant has suffered damaging consequences from the treatment. There must be something about the treatment "that enables the complainant reasonably to complain about it". It is enough if he "can reasonably say that he would have preferred not to have been treated that way"
. This limits the scope for an employer's often dubious defence that an employee was better off for the differential treatment or that the employer intended to to be helpful. 
Comparators

36. Comparators can take two forms: actual, real life ones and the hypothetical variety
. If there is no actual comparator the tribunal must assess the complainant's treatment against that which would have been afforded to a hypothetical comparator
.

37. For the purposes of the comparison “there must be no material difference between the circumstances relating to each case”;
 it must be like for like. This means that the comparator must be "in the same position in all material respects as the victim, save only that he, or she, is not a member of the protected class".

38. The relevant circumstances include those that the employer took into account when deciding to treat the employee as he did. For example, if a gay man is dismissed for being persistently late, the comparator will be a heterosexual or lesbian who has a similar record of lateness. It will be seen that to determine an appropriate comparator involves asking the "reason why" the employer treated the employee as he did.
 It has been suggested that the characteristics of a hypothetical comparator should, in appropriate cases, be finally determined at the end of a case once the evidence on the "reason why" has been heard
.

39. Sometimes there is insufficient information about the comparator's circumstances. In such cases the comparator cannot fulfil the statutory test. For example, newspaper reports concerning the treatment of alleged comparators could not found a proper comparison as there was insufficient detail concerning the comparators' circumstances
. However, if the evidence does not go so far as to establish the statutory comparator it may still be useful evidence from which an inference can be drawn that the employer discriminated because of a protected characteristic. If the circumstances of comparators are not the same as, but merely similar to, those of the complainant they may nevertheless provide valuable evidence as to how the hypothetical comparator would be treated
.

Grounds specific treatment

40. It used to be thought that there was no need for a comparator in the case of grounds specific treatment
. Racial abuse and sexual harassment are examples of race-specific and sex-specific treatment respectively. However, the legislation requires a comparison and it should be carried out in every case
. Grounds-specific treatment will now more usually be dealt with as a form of harassment.
Age
41. It is possible to continue to justify direct age discrimination if it can be shown that it is a proportionate means of achieving a legitimate aim (section 13(2)).
42. The Supreme Court considered in Seldon v Clarkson Wright & Jakes [2012] UKSC 16, at para 50, that the approach to justifying direct age discrimination was not identical to the approach to justifying indirect discrimination, by reference to the case law of the then named European Court of Justice.  The measure can only be justified by reference to legitimate objectives of a public interest nature, rather than purely individual reasons particular to the employer's situation.
Indirect Discrimination
43. Indirect discrimination occurs when the employer applies a provision, criterion or practice which is discriminatory in relation to persons who share a protected characteristic.

44. It must be shown that the application of the provision, criterion or practice is applied equally to all persons whether they share the protected characteristic or not; that it puts, or would put, persons who share the protected characteristic at a particular disadvantage when compared to other persons who do not share it and that the employee himself or herself was, or would be, put at that disadvantage. 
45. There are limitations as to what can constitute a PCP and in Taiwo v Olaigbe and anor; Onu v Akwiwu and anor [2016] ICR 756 the Supreme Court confirmed the exploitation of workers who are vulnerable because of their immigration status is not a PCP that can be applied to workers who are not so vulnerable, so applying it to the claimants could not amount to indirect discrimination within the meaning of the Act.  Though this did not rule out the possibility that, in other cases involving the exploitation of migrant workers, it may be possible to identify a PCP which has an indirectly discriminatory effect.
46. Paragraph 4.5 of the EHRC Code of Practice on Employment comments that indirect discrimination should be construed widely, and a PCP may include a one-off or discretionary decision.

47. The employer has a defence if he can show that the provision, criteria or practice is a proportionate means of achieving a legitimate aim.

Preventing factors

48. The first step in an indirect discrimination claim is to identify the benefit that has not been gained. The next step is to isolate the factor or factors that prevented the employee from gaining the benefit. That preventing factor must amount to a provision, criterion or practice. The terms, provision, criterion or practice, do not import the same strictness of the old test for indirect discrimination
. The use of the word "practice" is important as it allows an examination of informal arrangements, for example as to dress codes.

Pools for comparison

49. Indirect discrimination requires comparisons to be made between different groups of employees.  In a sex discrimination claim, for example, the tribunal would look at the impact the relevant provision, criterion or practice on a group of female employees and then compare it with a group of males. The circumstances of the individuals in one pool must not be materially different to those in the other group.

50. The relevant pools must not be so wide as to be meaningless, nor so limited as to be incapable of testing the alleged disadvantage: “some identifiable section of the workforce, quite possibly a small one, must be shown to suffer a particular disadvantage which the claimant shares.”
 In assessing whether there is a disparate impact between the pools a flexible approach is required. The key issue is whether there is a logically discernible disadvantage.
  
51. Essop v Home Office; Naeem v Secretary of State for Justice [2017] UKSC 27, [2017] IRLR 558 . At paragraph  [25] of the SC judgment Baroness Hale states 

''Direct discrimination expressly requires a causal link between the less favourable treatment and the protected characteristic. Indirect discrimination does not. Instead it requires a causal link between the PCP and the particular disadvantage suffered by the group and the individual. The reason for this is that the prohibition of direct discrimination aims to achieve equality of treatment. Indirect discrimination assumes equality of treatment – the PCP is applied indiscriminately to all – but aims to achieve a level playing field, where people sharing a particular protected characteristic are not subjected to requirements which many of them cannot meet but which cannot be shown to be justified. The prohibition of indirect discrimination thus aims to achieve equality of results in the absence of such justification. It is dealing with hidden barriers which are not easy to anticipate or to spot.''

52. In Essop was agreed that older black candidates had a lower success rate for civil service exams than other candidates but it was unclear why this was so.  Reversing the decision of the EAT, where it was suggested that the Claimants (older Black candidates) did not have to meet an additional threshold of explaining precisely why they were disproportionately disadvantaged by a test, the Court of Appeal held that group disadvantage could not be proved in the abstract.  It was necessary to prove the nature of the group disadvantage and that each claimant also had to prove that he had suffered the same disadvantage.  
53. The Supreme Court disagreed and determined that there is no need to prove the reason why the PCP in question put or would have put the affected group at a particular disadvantage. What is required is correspondence between the disadvantage suffered by the group and the disadvantage suffered by the individual. The claimants succeeded in their appeal.  However, the SC also held that it must be open to the respondent to show that the particular claimant was not put at a disadvantage by the requirement, that there was no causal link between the PCP and the disadvantage suffered by the individual and thus the Essop claims have been remitted to be determined by the employment tribunal.  
54. Naeem v Secretary of State for Justice [2016] IRLR 118. Here the case of Muslim chaplain in the prison service who challenged the pay system which rewarded length of service was heard with Essop to the SC. 
55. Until 2002 there had been only Christian chaplains employed by the service.  The issue was whether the tribunal should have selected the entire pool of chaplains or looked at the pool of chaplains recruited from 2002.  The SC disagreed with the EAT and the CA, holding that a PCP which put the group at a disadvantage had itself to be related to the protected characteristic. With regard to the group or “pool” with which the comparison is made, all the workers affected by the PCP in question should be considered. There is no warrant for including only some of the persons affected by the PCP for comparison purposes. In general, therefore, identifying the PCP will also identify the pool for comparison. In Mr Naeem's case, the PCP identified was the incremental pay structure which affected all the chaplains employed by the prison service. This did put the Muslim chaplains at a particular disadvantage compared with the Christians. Mr Naeem suffered this disadvantage and so s.19(2)(b) and (c) were satisfied. The question therefore was whether the respondent could justify it as “a proportionate means of achieving a legitimate aim”.

Disadvantage/Detriment

56. There is a detriment if "a reasonable worker would or might take the view that he or she [has] been disadvantaged in the circumstances in which he or she [has] thereafter to work."
 The matter should be assessed from the point of view of the complainant. It is not necessary to demonstrate any physical or economic consequence.
 

Justification

57. The provision, criterion or practice must be a proportionate means of achieving a legitimate aim.

58. The burden of proof is on the employer and cannot be satisfied by reference to generalisations.
 The test applied by the tribunal is an objective one and it has to determine whether the provision, criterion or practice that is applied is appropriate and necessary.

59. There are two sides to the test: the employer's aims and the effect on the group to which the employee belongs. Tribunals must be careful not to dictate what an employers’ needs should be. It will be relevant to look at whether there are other ways the employer can fulfil his aims without putting the claimant's group at a disadvantage.

60. It would seem that the employer’s desire to save costs, taken on its own without regard to other factors, does not justify a discriminatory provision, criterion or practice.

Dress Rules

61. These cases provide good examples of indirect discrimination issues. First, the insistence on uniforms normally amounts to a policy, or a requirement or practice at work. Second, in assessing disparate impact, the cultural traditions of the claimant's group are relevant to the issue whether or not they can comply with the uniform rule. Third, the relevant disadvantage is usually threatened dismissal. Last, sometimes the employer's aims are the overwhelming consideration
 and sometimes they are not.

Perceived membership

62. Unlike direct discrimination a claimant must actually be a member of the group that is indirectly discriminated against as he or she must show that she has been disadvantaged as a member of the group.
Harassment

63. There are three four types of harassment identified by the Act. The first concerns harassment related to a protected characteristic. 

Related to a protected characteristic

64. A person harasses another if he engages in unwanted conduct related to a protected characteristic which has the purpose or effect of violating his or her dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment for him or her.
 The conduct is only regarded as having the effect described above if, having regard to all the circumstances, including in the victim's perception, it can reasonably be considered to have that effect.
 

Discriminatory grounds

65. The considerations set out in the section "Discriminatory grounds" are relevant here. Although harassment is a stand alone cause of action the relevant ground for the unwanted conduct must be proved. The provisions in the Equality Act 2010 no longer refer to harassment “on grounds of” a protected characteristic, but merely that it should be “related to” it. This may permit the argument that any ground-specific treatment, such as racial abuse, necessarily constitutes harassment. It also covers harassment by association or perception.

66. A comparator is not necessary but may be of evidential use in proving the existence of a discriminatory ground.

Unwanted conduct

67. The relevant conduct can take many forms from serious physical or verbal abuse to taunts, offensive jokes, banter, insults, social exclusion, or comments about lifestyles, modes of dress or language etc. The important question is whether it is unwanted. Thus, ordinary acts of friendliness, for example offering a colleague a lift home, can be unwanted if persistent and unwelcome. However, it is not necessary for the victim to manifestly reject the harasser's behaviour, as it is enough that it is "unwelcome" or "uninvited".
 It is recognised that victims of abuse do not readily complain.
 In practice, at this stage of the inquiry into whether there is harassment, it will normally suffice that the claimant genuinely did not welcome the conduct.

Purpose or effect

68. There are two ways of looking at the character of the unwanted conduct. First, there is the situation where the conduct is deliberate in the sense that its purpose is to violate the dignity of the claimant or to create an unpleasant environment for him or her. Second, is the situation where the conduct, in fact, has that effect.

69. The first situation requires an examination of the alleged harasser's intentions. As with all forms of discrimination the alleged wrongdoer will not readily admit that he or she meant to harass. It will therefore be necessary for the tribunal to draw inferences from the surrounding circumstances. In this context, persistence in the face of explicit rejections will be a very important consideration. It need not be shown under this head that the harasser was successful in his efforts to violate dignity or to create an unpleasant environment.

70. In the second situation, the effect of the harasser's conduct must be assessed from the victim's point of view subject to the important qualification that the conduct must reasonably be considered to have violated the victim's dignity or to have created an unpleasant environment for him or her. The tribunal will effectively judge whether it was reasonable for the victim to take offence. This may cause problems where religion is involved where there is still widespread ignorance about the doctrines and sensibilities of many religions.

Lindsay v London School of Economics [2013] EWCA Civ 1650
71. Is the use of the term ‘golliwog’ inherently ‘racist’?  It is not the case that there are some words which are inherently racial in nature so that, whatever the context in which they are used they must be taken as having been uttered on the grounds of race.  Context remains relevant.  In this case the need to understand the reason why the word had been uttered.  The ‘perpetrator’ had denied actually using the word and his failure to have been truthful about the fact coupled with his own subjective view that it would have been offensive to have done so were sufficient for the tribunal to infer that the word had been used on the grounds of race.

Hypersensitivity

72. In the second situation set out above the victim's perceptions must be judged by objective standards. This prevents successful claims by the oversensitive. No such considerations apply to the first situation, however. Therefore, the harasser may be liable for the deliberate harassment of an oversensitive person even though a person of reasonable fortitude would not have been affected by it.

Sexual Harassment 

73. The second type of harassment concerns unwanted conduct of a sexual nature that has the same purpose or effect as in the case of harassment related to a protected characteristic.
 Conduct of a sexual nature might include sexual advances, touching, disseminating pornographic material or engaging in sexual banter. 

Victimisation for rejecting or submitting to harassment 

74. The third type of harassment is perhaps more accurately a form of victimisation. An employee may not be subjected to less favourable treatment because he or she has rejected harassment related to gender reassignment or sex, or harassment of a sexual nature, by the employer or another person.
 It is important to note that the initial harassment may be by a third party. Thus, disciplining an employee for refusing to submit to the sexual advances of a customer would amount to harassment of this type.
 

Third Party harassment 

75. The Equality Act provided for circumstances in which an employer will be liable for the harassment of a third party; for example, a client or customer.
  This provision has now been repealed leaving a grey legal area and a substantial weakening in the protection afforded to claimants where clients or t other third parties are the source of the discrimination.  The Act had expressly provided that there must have been harassment on at least two previous occasions that the employer was aware of and he did not take such steps as would have been reasonably practicable to prevent further harassment. However, if previous complaints regarding such conduct have been brought to an employer’s attention such as by way of grievance, and an employer allows a situation to continue unreasonably they may be sailing close to the wind.

Associative Harassment

76. Where the conduct complained of is on the ground of/related to the relevant protected characteristic, the protection against harassment can be relied upon, even if it arises from a false perception of the victim's possession of that characteristic.

Victimisation

77. In order to make the protection against discrimination more effective workers are provided further protection against reprisals for asserting rights on their own or on another's behalf.

78. It is therefore unlawful to subject a person to a detriment because he or she does a protected act or it is believed that he or she has done, or may do, a protected act.
 The following are protected acts
:
· bringing proceedings under the Act; or
· giving evidence or information in connection with proceedings under the Act; or
· doing any other thing for the purposes of or in connection with the Act; or
· making an allegation (whether or not express) that a someone has contravened the Act.
Protected acts

79. There are a multitude of possible ways to victimise, so it is important to identify which protected act is relied on. There are three steps in a victimisation claim and the higher courts have advised tribunals to approach these cases in distinct stages.

80. It is important to note that the burden of proof provisions now apply to all cases of victimisation.

81. The possible protected acts are very wide ranging and mostly self-explanatory. An act done “for the purposes of or in connection with” the Act will probably qualify if it is done "by reference to the [Act] in the broad sense, even though the doer does not focus his mind specifically on any [particular] provision."
 As for an allegation of contravention of the legislation, the allegation need not turn out to be true (providing it was made in good faith) but it must amount to a specific contravention.
 An allegation that is false and not made in good faith does not qualify as a protected act.

Detrimental Treatment

82. There is no need for a comparator in a victimisation claim. The claimant merely has to show that he or she was subjected to a detriment.

Reason for treatment

83. The victim's treatment and the doing of a protected act must be connected. The connecting factor used in the legislation is the word "because". Its predecessor, the phrase “by reason that”, has been interpreted as creating an issue of fact for the tribunal to decide: was victimisation the "real reason, the core reason, the causa causans, the motive" for the treatment complained of?
 The motive or reason may be a subconscious one.

84. The Court of Appeal has held that an employer can victimise an employee when it fails to pay a judgment debt owed to that employee following his successful claim for race discrimination. 
Discriminatory Grounds
85. The subjective reason for an employee’s treatment is immaterial to liability. It is not necessary to prove that the discriminator has racist, sexist, homophobic or other bigoted tendencies or motivation. A discriminatory does not have to intend to discriminate Thus, the entitlement to free admission to a swimming pool by reference to different state pension ages for men and women was discriminatory even though there was no intention to discriminate.

86. The employer’s state of mind is relevant, however, to the crucial question of causation: what was the cause or reason for the less favourable treatment?

Causation

87. It is enough to establish liability that the protected characteristic was an important factor in affording the less favourable treatment. It need not be the only factor
. Put another way, the protected characteristic must have "a significant influence on the outcome"
. 
88. In many cases it will not be enough simply to ask, would this have happened but for the protected characteristic, but in cases where a policy is inherently discriminatory a "but for" test is appropriate. "I would have been allowed into the swimming pool for free but for the fact that I am a man"
.
89. For the most part individuals do not find it easy to admit their prejudices or even recognise or acknowledge they have them. The law recognises this
 and tribunals can and should go behind what an employer says to explore the reason, conscious or unconscious
, for the less favourable treatment. 

Perceived grounds

90. The Act outlaws discrimination “because of” a protected characteristic.
 This replaces the most commonly used formula of “on the grounds of” under the previous statutory provisions. The new test encompasses discrimination by perception. A claim may therefore be brought even though the victim does not have a particular characteristic but is perceived to possess it. This would cover, for example, homophobic taunting of a heterosexual man who is perceived to be gay.

Victimisation

91. The victimisation provisions require that a person is subjected to detrimental treatment is “because” a protected act has been, may be or believed to have been done.
 The old formula, “by reason of”, has been interpreted as giving rise to an issue of fact for the tribunal to decide: was victimisation the “real reason, the core reason, the causa causans, the motive” for the treatment complained of?
 

Associated persons

92. The new “because of” formula in the Act also encompasses discrimination by association. This means that a person can bring a claim if the reason for the less favourable treatment in his or her case relates to a protected characteristic possessed by another. Thus, a white, British employee working for a car-hire firm successfully brought a claim for a race discriminatory dismissal when she resigned following her employer's instruction to tell black and Asian customers that there were no cars available for them to hire
. This reflects the level of protection afforded by the European directives from which UK equality law derives, and most recently enunciated by the Court of Justice of the European Union in the disability context.

Proving Discrimination
93. Direct evidence of discrimination is rarely available. The key question in discrimination cases is whether the treatment of the employee was because of protected characteristic. Sometimes the discrimination may not even be conscious. It need not be the sole or principal reason for the conduct. To answer the question, it is necessary to look at the circumstances surrounding the treatment and to draw appropriate inferences. Context is all important
. There are a number of tools to assist a Claimant to prove discrimination.

Burden of proof

94. Section 136 of the Act implements the EU directive on the burden of proof. The aim of the Directive was to give legislative recognition to the difficulties that a claimant in a discrimination claim will face proving their claim. Whilst technically the claimant bears the burden of proof, the provisions state that where there are facts from which a court could decide in the absence of any other explanations that a person (A) contravened the provision concerned, the court must hold that there has been discrimination unless the employer respondent shows that they did not contravene the provision.

95. Until very recently this has been thought to mean that whilst the claimant bears the initial burden of proof in a discrimination case, if they establish a prima facie case of discrimination the burden of proof shifts to the employer to prove the treatment was not on prohibited grounds. The Courts have approached this by a looking first for the claimant to establish a prima facie case drawing what inferences are appropriate from the evidence generally, any failure to deal with a questionnaire or any breach of a relevant code of practice. The tribunal have also taken into account the employer’s explanation for the claimant’s treatment at this stage. 
96. However, in Efobi v Royal Mail Group Ltd
 the EAT rejected an ET determination based on this approach and remitted it to differently constituted ET for a reconsideration. The ET had wrongly placed a burden of proof on the claimant which the statutory language did not support. The EAT determined that the words of s136(2) do not put any burden on a claimant.  It requires the ET, instead, to consider all the evidence, from all sources, at the end of the hearing, so as to decide whether or not ‘there are facts etc’ (cf paragraph 65 of Madarassy).  
97. Whilst this judgment may well recalibrate how ETS approach the question of proof, and in particular cases where an employer or respondent has been unhelpful in disclosing information about comparators, or about workplace monitoring for example, whilst the implications filter through the courts, it remains advisable for all parties to ensure that they address all and any facts which may point to discrimination or alternatively to a valid non discriminatory explanation for discrimination. A claimant who can establish a prima facie case of the type  suggested in Madarassy ( see below) will be in a very strong position. It is the claimant who cannot prove such a case, who will now be assisted by the judgment in Efobi.
Prima Facie Case
Evidence Generally

98. In the situation where the complainant compares himself to an actual comparator a prima facie case will not normally be established merely because there is a difference in treatment between the complainant and the comparator.
99. In Madarassy v Nomura International plc [2007] ICR 867, the Court of Appeal stated at 54 – 56 that something more than different treatment was needed to demonstrate a prima facie case of discrimination.  However, as stated in Veolia Environmental Services v Gumbs (UKEAT/0487/12BA): 

“It would be a retrograde step if there had to be something obviously and blatantly discriminatory before the burden of proof was reversed… not very much may need to be added to a difference in status and a difference in treatment in order to shift the burden of proof” (paragraphs 55 and 56).

100. In the case of a hypothetical comparator the notional difference in treatment must first be established. It cannot necessarily be inferred from employer's unreasonable behaviour towards the claimant since the unreasonable employer may well behave badly towards all its employees
. In this type of case the proper approach for the claimant is to establish that the employer is generally good towards its employees but not to the complainant.
101. On the issue whether the employer acted on the prohibited grounds, inferences can be drawn from unreasonable behaviour on the part of the employer
.
102. The tribunal should look at the whole course of treatment and not confine itself to the treatment complained of.
 This is true even if the treatment is outside the three month time limit
 or, indeed, after the acts complained of.
 The treatment must however bear some relation to the matters complained of.
 Inferences to be drawn from alleged discriminatory words or conduct during the course of without prejudice negotiations will only rarely be permitted to be adduced.

103. Tribunals, parties and representatives often get lost in a sea of background detail. It is useful in preparing a case to list the issues to which the evidence goes. In most cases the list will consist of:

- 
Incidents of different treatment afforded to the claimant or to the group to which he or she belongs;

- 
Incidents of hostility;

- 
Examples of stereotypical attitudes;

- 
Incidents of unreasonable behaviour towards the claimant.

Questionnaires

104. An employee used to be entitled to serve a questionnaire on the employer seeking information on the reasons for his or her treatment
.   This procedure has been repealed.  In the absence of section 138, employees will still be able to ask questions of their employer, albeit without the structure that was provided by the standard from and time limits. This has been confirmed by non-binding, good practice Acas guidance, entitled Asking and responding to questions of discrimination in the workplace, which explains at some length how the new, more informal approach should operate. 
105. Previously if an employer failed to reply in time to the questionnaire or the answers are evasive or equivocal the Tribunal could draw an adverse inference from that fact. Whilst the questionnaire process has been withdrawn, a failure to answer reasonable questions may lead to adverse inferences being drawn. If the information supported a non discriminatory motive or reason, surely the respondent would disclose it? 

106. To draw an adverse inference the Tribunal needs to consider the evidential value of the failure properly to answer questions.
 Even where the failure is reprehensible there must still be a causal connection with the act complained of
. 
107. It is however worthwhile asking a series of pertinent questions which may serve as a powerful weapon when used properly. They are often prolix but they need not be. Simple questions such as: "Have you said anything in writing or otherwise to anybody about my job application since I made it?" are often the most useful.
108. It is also sensible to ask for workplace data or monitoring information about any relevant matters, including recruitment and retention; use of disciplinary sanctions and dismissal and the making of reasonable adjustments. 

109. Where internal promotion is concerned, questions about outcomes analysed by protected characteristics will be vital, as seen in Essop ( see above). 
Codes of practice

110. The Equality and Human Rights Commission is empowered to issue codes of practice relating to equality at work.
 The codes themselves do not give rise to legal liability but regard must be had to them if they are relevant to any question in the proceedings. The codes have provisions relating, amongst other things, to equal opportunities policies, equal opportunities training for decision makers, the conduct of shortlisting and interviews and statistical monitoring. They are therefore capable of being relevant in a great number of cases.

Employer's explanation

111. If the Court finds facts from which it could find that there has been discrimination, it is for the employer to prove the absence of any discrimination whatsoever. This requires an fully non discriminatory explanation to be given on a balance of probabilities and since information is normally in the hands of the employer cogent evidence will be required. 
112. It is recognised that an employer can be unreasonable for any number of reasons that have nothing to do with the claimant's perceived membership of a particular group. Often, the employer's unreasonable behaviour is a tit-for-tat reaction to the employee's perceived unreasonable behaviour. In such a case an employer is well advised to accept, in hindsight, that the behaviour is unreasonable to clear the way for the proper handling of its defence that it did not act on the prohibited grounds.
113. The employer's explanation that he could not have discriminated because of his association with others in the same group as the complainant is not usually strong evidence. The comment, "I've got loads of friends who are black so I couldn't be racist" is of no greater significance than the comment, "I married a woman so I couldn't be sexist". 
114. The tribunals are discouraged from making findings of discrimination solely on the basis of the alleged discriminator's credibility as cases may otherwise be decided on an intuitive hunch rather on the basis of the picture developed by all the evidence.
Solicitors Regulation Authority v Mitchell UKEAT/0497/12/MC February 2014

115. An interesting case on comparators and the shifting burden of proof.  Less favourable treatment combined with a difference in protected characteristic is not sufficient in itself to shift the burden of proof; something more is required. In Mitchell, the claimant’s flexible working arrangements were revoked arbitrarily.  The tribunal found she was treated less favourable than a male colleague with a disabled child who was allowed to maintain his arrangements.  They found the evidence of her manager unsatisfactory on the basis that she did not provide a full and frank account of the reasons for her action.  They concluded that the manager revealed in oral evidence more personal and less justifiable motives which explained why she acted as she did and that this was sufficient to shift the burden of proof.  The employer appealed saying that the male employee was not an appropriate comparator as he had a longer commute and his personal circumstances were more acute.  The EAT dismissed the appeal stating that they were seeking to re-argue the factual merits of the case.  Where a false explanation was given that was sufficient to shift the burden of proof.

Statistics

116. Statistics showing imbalances in the make-up of the work force or the in entitlement to benefits between different groups may provide some evidence of a pattern of treatment against members of a particular group
. Monitoring data is commonly sought in questionnaires.

Institutional racism

117. According to the Macpherson report, institutional racism consists of the "collective failure of an organisation to provide an appropriate and professional service to people because of their colour, culture, or ethnic origin. It can be seen or detected in processes, attitudes and behaviour which amount to discrimination through unwitting prejudice, ignorance, thoughtlessness and racist stereotyping which disadvantage minority ethnic people."
118. The definition is of little practical use in race discrimination cases where there is a well developed body of case law which recognises the sentiments contained in it and comprehends that collective failures may provide the background to discrimination in individual cases. Of greater importance following the report was the imposition of a duty on public authorities to eliminate race discrimination and to promote race equality
. It is arguable that a specific failure to comply with the duty to eliminate race discrimination may be taken into account by the tribunal. It is unlikely that such a failure would not be covered by the code of practice.

Pregnancy

119. Pregnancy and maternity discrimination at work is specifically prohibited by s 18 of the Equality Act which provides as follows: 

“Pregnancy and maternity discrimination: work cases

(1) This section has effect for the purposes of the application of Part 5 (work) to the protected characteristic of pregnancy and maternity.

(2) A person (A) discriminates against a woman if, in the protected period in relation to a pregnancy of hers, A treats her unfavourably —


(a) because of the pregnancy, or

(b) because of illness suffered by her as a result of it.

(3) A person (A) discriminates against a woman if A treats her unfavourably because she is on compulsory maternity leave.

(4) A person (A) discriminates against a woman if A treats her unfavourably because she is exercising or seeking to exercise, or has exercised or sought to exercise, the right to ordinary or additional maternity leave.

(5) For the purposes of subsection (2), if the treatment of a woman is in implementation of a decision taken in the protected period, the treatment is to be regarded as occurring in that period (even if the implementation is not until after the end of that period).

(6) The protected period, in relation to a woman’s pregnancy, begins when the pregnancy begins, and ends—

(a) if she has the right to ordinary and additional maternity leave, at the end of the additional maternity leave period or (if earlier) when she returns to work after the pregnancy;

(b) if she does not have that right, at the end of the period of 2 weeks beginning with the end of the pregnancy.

(7) Section 13, so far as relating to sex discrimination, does not apply to treatment of a woman in so far as—

(a) it is in the protected period in relation to her and is for a reason mentioned in paragraph (a) or (b) of subsection (2), or

(b) it is for a reason mentioned in subsection (3) or (4).”

Basic rights of pregnant women and those taking maternity leave
120. In a nutshell a special regime of protection exists for women who are pregnant or who wish to take maternity leave and return to work thereafter. A woman in such circumstances can sue for sex discrimination and for discrimination arising because of her pregnancy.  There is no need for a comparator in the latter context. The special regime includes:

· Reasonable paid time off for ante-natal appointments;

· Health and safety protection for woman and her baby;

· Maternity leave of up to a year;

· Statutory maternity pay (SMP) for 39 weeks;

· Contractual rights, including pension contributions, during maternity leave;

· The right to return to the same or similar job;

· Preference for suitable available work if redundant during maternity leave;

· Protection from dismissal/detriment because of pregnancy/maternity leave

Specific examples

Pregnancy illness and dismissal
C S Lyons v DWP Jobcentre Plus [2014] ICR 668
121. The Claimant commenced employment with the Respondent on 1 November 1999.  Some ten years later she was appointed a Band C Lone Parent Adviser, at a Jobcentre Plus.  The Tribunal found on the evidence, which included the Claimant’s medical records, that she had suffered from depression since approximately 2003 and had had periods of sickness absence due to depression between 2003 and 2006, including one absence of some three months in length.  She had also had periods of sickness absence for other, unrelated medical reasons, and she had suffered from obsessive compulsive disorder for some time.  The Claimant became pregnant in 2009.  On the night of 31 December 2009, when the Claimant was in an advanced state of pregnancy, she was a passenger in a car driven by her partner which was involved in a fatal accident.  The Claimant was deeply shocked and upset by this accident and was off work from 4 to 18 January 2010. She commenced her maternity leave on 1 February 2010.  She informed the Respondent that she would take six months’ ordinary maternity leave and then six weeks’ annual leave at the end of her maternity leave.  She was therefore due to return to work on 17 September 2010.   Following the birth in February 2010 the Claimant suffered feelings of tiredness, anxiety, distress and helplessness, which continued for several months.  The Claimant did not seek medical help initially but she saw her GP on 8 July.  She was diagnosed on that day as suffering from moderately severe post-natal depression and was prescribed medication.
122. The Claimant’s maternity leave ended on 1 August 2010, when the agreed six-week period of annual leave began.  On 15 September, two days before she was due to return to work, the Claimant went to see her doctor again because she was not feeling better, the doctor provided a medical certificate stating that the Claimant was unfit to work until 14 October.  The Claimant did not attend work on 17 September.  Ms Nawaz, her line manager, telephoned her at home shortly before the Claimant was going to call in herself.  The Claimant informed Ms Nawaz that she had been signed off with post-natal depression until 14 October, and the sickness certificate was delivered to the Respondent on 27 September.  In these circumstances the Claimant commenced a period of sick leave and the Respondent’s attendance management policies and procedures came into play.  The Claimant did not thereafter return to work before, on 1 March 2011, she was dismissed.  This dismissal was not discriminatory on grounds of maternity because the Claimant had concluded her maternity leave and had commenced annual leave.
Dismissals post maternity leave - redundancy
123. Many employers had geared their procedures towards ensuring that women on maternity leave were not disadvantaged if a redundancy exercise took place while they were absent from work.  The case of Eversheds v De Belin [2011] IRLR 449 threw the cat among the pigeons for a variety of reasons and has created some uncertainty.   The male Claimant was one of two associates working in Eversheds’ Leeds office as part of their Real Estate Investor Team.  The other associate was a Ms. Reinholz. In September 2008 it was decided that one of the two associates in the team would have to be made redundant.  The Claimant and Ms. Reinholz were scored against various performance criteria.  One of those criteria was “lock up”, which measures the length of time between the undertaking of a piece of work and the receipt of payment from the client.  Ms. Reinholz was absent on maternity leave at the measurement date.  In accordance with what was said to be a general policy applying to candidates for redundancy who were absent on maternity leave or sabbatical, Eversheds accorded her the maximum score for this criterion, which was 2. The Claimant’s overall score at the conclusion of the exercise was 27.  Ms. Reinholz’s was 27.5.  That meant that it was the Claimant who was selected for redundancy; but the closeness of the result also means that if Ms. Reinholz had not been given the maximum score on lock up there would either have been a tie or she would have scored less than him and herself been the one selected.
124. In the course of the redundancy consultation, and a subsequent formal grievance, the Claimant protested that what had happened was unfair and constituted sex discrimination.  Eversheds accepted that the result might appear unfair, but they said that their approach was required by law in order to see that Ms. Reinholz did not lose out by her maternity absence and thus to avoid the risk of a sex discrimination claim from her.  They declined to change their position, and the Claimant’s dismissal proceeded accordingly.  The EAT however held that the employer’s obligation cannot extend to favouring pregnant employees or those on maternity leave beyond what is reasonably necessary to compensate them for the disadvantages occasioned by their condition.  The only justification for treating the woman more favourably is the need to see that she is not disadvantaged by her condition, and where the treatment in question goes beyond what is reasonably necessary for that purpose a real injustice may be done to a colleague.  Quite apart from the matter of principle, it is important not to bring into disrepute the legislation which protects pregnant women and those on maternity leave by giving it a wider scope than is properly required.  

Returning to work to different/lesser duties

The Commissioner of Police for the Metropolis v Katherine Keohane UKEAT 0463/12
125. PC Keohane was a dog handler, handling two “narcotics” dogs.  Her status as a dual narcotics dog handler enhanced her career prospect and gave her an opportunity to earn overtime.  The Metropolitan Police operated a policy relating to the “retention, re-allocation or withdrawal of police dogs”.  It set out the processes to be followed and criteria to be taken into account by managers when considering the retention, re-allocation or withdrawal from service of Metropolitan Police service dogs, where handlers were sick, were performing recuperative or restricted duties, were pregnant or on maternity leave, or were suspended from operational duties.  In respect of pregnancy or maternity leave, it specified that female officers would in most cases not be permitted to continue as operational dog handlers during their pregnancy.  
126. Where the Unit granted authority for such a PC to retain responsibility for care of the allocated police dog the position would be reviewed at regular intervals of 56 days during leave.   PC Keohane told the Metropolitan Police that she was pregnant.  While such, she could not be deployed on operational duties for safety reasons.  She attended a meeting to discuss the re-allocation of her police dogs where a decision was taken to re-allocate Nunki Pippin, her passive search dog, leaving her with a pro-active search dog.  PC Keohane complained to the Tribunal that the decision to do so was unfavourable treatment because of her pregnancy, contrary to Section 18 (2) of the Equality Act 2010.  That application was made whilst she was pregnant.  In a subsequent application, made toward the end of her maternity leave, she claimed there to have been a further act in breach of Section 18 (2): the rejection of her request to have Nunki Pippin returned to her before she went back to work (the dog having been removed from the PC to whom it had been re-allocated following the first decision). The issues before the tribunal were:

i. Whether the removal of the dog constituted direct and/or indirect sex discrimination;

ii. What was the scope of the statutory test that the detriment must have occurred ‘because of’ pregnancy?

127. The Claimant was successful at first instance and in the EAT.  The removal of trained dog affected her career prospects and potential for overtime.  The mere risk that this would occur on her return to work was discriminatory.
Disability discrimination
Definition of Disability

128. A person is considered disabled if he: “a) has a physical or mental impairment, and b) the impairment has a substantial and long-term adverse effect on P’s ability to carry out normal day-to-day activities”.  There is no longer an exhaustive list of “normal day-to-day activities” as previously under the Disability Discrimination Act 1995 which required at least one of an exhaustive list of activities to be met (ie mobility, manual dexterity) etc.
129. The tribunal will analyse this definition by breaking it down into its constituent parts:

1. physical or mental impairment;

2. adverse effect on ability to carry out day to day activities (which can include work activities
);

3. whether the adverse effect is substantial;

4. whether the adverse effect is long term.

130. The tribunal must take a global approach to the issue and, importantly, must consider the matter for themselves rather than simply adopt the views of the GP or consultant who has written the report. 
131. Apart from proving that his or her condition amounts to a disability, the Claimant must prove that the Respondent had knowledge of his disability and it is important to note that the knowledge of an occupational health doctor cannot be imputed to managers who have to make a decision.  At the same time, a manager cannot be obtuse and pretend not to be aware of a condition or not to have been put on notice that there might be an issue which is worth making enquiries about.

132. reduction in function which the claimant may be experiencing but his or her opinion on whether or not this amounts to a ‘substantial long term adverse effect’ is neither particularly relevant nor conclusive.  The EAT has given extensive guidance on the correct approach to be adopted by the Employment Tribunal in Goodwin v Patent Office [1999] IRLR 4.
133. A cursory survey of the case law will show that Claimants have a low threshold to surmount in this particular aspect of the case.  Conditions which are considered to be disability include diabetes (in some circumstances), dyslexia and depression.  Significantly, the tribunal is asked to disregard the effect of medication which may enable the individual to function extremely well in the workplace and to pay particular attention to the Codes of Practice issued by the EHRC.  
134. If instructing a single joint expert, it is important to bear in mind when considering the statutory as opposed to medical definition of disability that, unlike in personal injury claims:

· at this stage, causation is not an issue;
· the focus is on how the impairment affects the claimants abilities;

· past disability may be relevant as a disability can be a recurring condition;

· the condition does not have to be a medically recognised illness;

· the mental impairment does not have to be a clinically recognis ed illness either (this requirement has also been removed) and thus ‘stress’ may now be viewed as a disability in more severe cases;

· some types of illness, e.g. some types of cancer, are deemed to be a disability.

Gallop v Newport City Council [2013] EWCA Civ 1583 [2014] IRLR 2014

135. The Claimant was repeatedly signed of sick with stress and later reactive depression by his GP.  He was twice referred by his employer to occupational health and on both occasions managers were advised that he was not covered by the Equality Act as he was not disabled.  He was subsequently dismissed following allegations against him of bullying.  He brought a claim for, among other things, disability discrimination.  He was found to be disabled at the relevant time but both the tribunal and the EAT ruled that the employer did not have knowledge of the disability because they were entitled to rely on guidance from OH unless there was some reason to suspect it is negligent or being made in the absence of important information.  The CA held that the Council was not entitled to rely unquestioningly upon advice from occupational health advisers.  A responsible employer has a duty to make its own judgment as to whether an employee is disabled.  This case returned on a second appeal to the EAT
 where it was held that the knowledge of one department could not be imputed to another decision maker.
Four Kinds of Discrimination

136. The 2010 Act recognises four forms of disability discrimination: direct (Section 13); indirect (Section 19); discrimination arising from a failure to make reasonable adjustments (Section 21) and “discrimination arising from disability” (Section 15).  Direct and indirect discrimination have been covered above; the important differences arise in relation to the concepts of ‘discrimination arising from disability’ and ‘the duty to make reasonable adjustments’. 
Discrimination Arising from Disability

137. Section 15 of the Equality Act provides as follows:

“(1) A person (A) discriminates against a disabled person (B) if-

(a) A treats B unfavourably because of something arising in consequence of B’s disability and 

(b) A cannot show that the treatment is a proportionate means of achieving a legitimate aim.

(2) Subsection (1) does not apply if A shows that A did not know, and could not reasonably have been expected to know, that B had the disability”.

138. There is no requirement for a comparator – the focus is instead on whether there is unfavourable treatment and whether or not it can be justified. The effect of Section 15 of the Equality Act is to reverse the effect of Malcolm and indeed to make the law more straightforward.   Here the detrimental treatment the claimant has suffered has arisen because of their disability and so is discriminatory. In relation to sickness absence, for example, where the claimant’s absence arises because of a disability the employer is generally expected to disregard such absences in consideration of attendance and disciplinary procedures.  However, if absence is so prolonged that it affects service delivery the Respondent may be able to justify dismissal when it has exhausted all options and there is no immediate likelihood of a return to work.
139. Whilst the term unfavourable may seem relatively uncontroversial, a recent consideration of the term in the context of section 15 led Langstaff J to conclude that unfavourable treatment is not to be equated with detriment or less favourable treatment, but that it is more akin to the placing of hurdles in front of, or creating a particular difficulty for or disadvantaging a person.
 The Court of Appeal have not given any consideration to this part of the judgment when upholding the judgment of the EAT. However the particular facts of that case, involving access to a pension for a worker who had reduced to part time hours because of disability but sought a pension based on full time hours, were very particular and there may well be further consideration of this term and its definition in future section 15 cases. 
140. The approach to section 15 must not be set an impermissibly high hurdle for a claimant. The correct approach for the ET is to ask whether the “something” that causes the unfavourable treatment has had at least a significant (or more than trivial) influence on the unfavourable treatment, and so as to be an effective reason for or cause of it. It does not have to be the main or sole reason for the unfavourable treatment.
 

141. The employer must have knowledge of the disability or the claim will fail.  However, a deliberately obtuse employer will not be able to feign ignorance if an employee is exhibiting symptoms or behaviour which would have put a reasonable employer on notice e.g. a diabetic who stores his/her insulin in the office fridge and the whole office is aware of his condition.
142. The duty does require the employer to pause to consider whether the reason for some dismissal that they have in mind might relate to disability:   Dolan v Chief Constable UKEAT/0522/07; Aylott v Stockton on Tees Borough Council [2010] EWCA Civ 910 [2010] IRLR 994.

Reasonable Adjustments

143. The duty to make reasonable adjustments is found in Sections 20 and 21, supplemented by Schedule 8 in relation to the workplace.
Section 20: 

(1) Where this Act imposes a duty to make reasonable adjustments on a person, this section, sections 20 and 21 and the applicable Schedule apply; and for those purposes, a person on whom the duty is imposed is referred to as A.

(2) The duty comprises the following three requirements.

(3) The first requirement is a requirement, where a provision, criterion or practice of A’s puts a disabled person at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled, to take such steps as it is reasonable to have to take to avoid the disadvantage.

(4) The second requirement is a requirement, where a physical feature puts a disabled person at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled, to take such steps as it is reasonable to have to take to avoid the disadvantage.

(5) The third requirement is a requirement, where a disabled person would, but for the provision of an auxiliary aid, be put at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled, to take such steps as it is reasonable to have to take to provide the auxiliary aid…”

144. Schedule 8 makes clear that the duty will not arise unless the employer knows or reasonably ought to know about, the employee’s disability. The duty to make reasonable adjustments arises where a provision, criterion or practice applied by or on behalf of the employer, or any physical feature of premises occupied by the employer, places a disabled person at a substantial disadvantage compared with people who are not disabled.
145. The duty to make reasonable adjustments aims to make sure that, as far as is reasonable, a disabled worker has the same access to everything that is involved in doing and keeping a job as a non-disabled person. When the duty arises an employer must take steps to remove or reduce or prevent the obstacles a disabled worker or job applicant faces. An employer is not required to do more than what is reasonable. This depends of factors such as the cost of the adjustment and on the size and nature of the organisation. In some circumstances an employer may be required to provide pay protection to a disabled employee who is moved to a lower paid job because he can no longer perform his existing role

146. Lord Toulson noted in FirstGroup Ltd v Paulley [2017] UKSC 4, [2017] IRLR 258 that 'The concept of “reasonable adjustments” … [in] the Equality Act 2010 is intensely practical'.
147. The EHRC gives the following examples of the types of issues which may arise and trigger a duty to make a reasonable adjustment. The duty contains three requirements that apply in situations where a disabled person would otherwise be placed at a substantial disadvantage compared with people who are not disabled.
· The first requirement involves changing the way things are done; a feature where the disabled job worker is put at a substantial disadvantage by a provision, criterion or practice of their employer.
148. An employer has a policy that designated car parking spaces are only offered to senior managers. A worker who is not a manager, but has a mobility impairment and needs to park very close to the office, is given a designated car parking space. This is likely to be a reasonable adjustment to the employer's car parking policy.

149. An employee does not have to be forced to do something for it to amount to a provision criterion or practice  - there may be an expectation and strong assumption that the employee will comply eg working late.

· The second requirement involves making changes to overcome barriers created by the physical features of the workplace.
150. Clear glass doors at the end of a corridor in a particular workplace present a hazard for a visually impaired worker. Adding stick-on signs or other indicators to the doors so that they become more visible is likely to be a reasonable adjustment for the employer to make.

· The third requirement involves providing extra equipment (an auxiliary aid or auxiliary service)
151. An employer provides specialist software for a member of staff who develops a visual impairment and whose job involves using a computer.
152. There can be no justification of a failure to comply with a duty to make reasonable adjustments. If the adjustment is reasonable, then it should be made. 
Ill health Absence
153. One area of recurring difficulty for employers is the point at which the employee is off on long term sick leave.  A reasonably competent employer will monitor the absence and ensure that the line manager and Human Resources are keeping abreast of developments.  Best practice will dictate that the employee is referred to occupational health. Occupational health may often advise that the employee is unfit for work.  At that stage the line manager will fold his/her arms and advise that there is nothing further which needs to be done.  This will be a serious mistake which has led to many a finding of unlawful discrimination.  Even though occupational health may conclude that the employee is unfit for work and conclude that there is nothing which can usefully be done to re-integrate the employee into the work place the manager must undertake this exercise, separately and independently, and consider – reduced hours, part-time work, alternative employment and other options which might be relevant before the decision to dismiss is taken.  The standard expected of an employer is quite high and arises even where the employee himself can think of no adjustments. The leading case in this area is Griffiths Secretary of State for Work and Pensions.

Pre-Employment Health Questionnaires

154. Section 60 of the Act prohibits the use of pre-employment questionnaires.  An employer will however be able to ask pre-employment questions about health where it is necessary to establish whether the applicant will be able to carry out a function that is intrinsic to the work concerned.

Liability

155. Although reference is made to the employer as the discriminator in this paper, in reality, it is normally an employee of the employer who has committed the wrongful act. The discrimination legislation contains identical provisions for the purpose of fixing the employer with liability for the acts of its employees.

Employer's liability
For employees

156. The first situation is where the unlawful act is done by an employee of the employer. The employer is liable under the legislation for the discriminatory acts of his employees if they are done in the course of employment whether or not done with the employer's knowledge or approval.

157. The problem of whether acts are in the course of employment most commonly arises in cases of "off-duty" conduct. The employer will be liable for such conduct if the occasion on which it occurs can be regarded as "an extension of their employment".
 A practical question to ask might be: is the occasion a work related social or a pure social? The importation of the common law test of vicarious liability has been disapproved of. 
 Although that was when the test permitted the employer to argue that the more heinous the conduct the more likely it was to be outside the course of employment. The test now is more liberal: was the employee's wrongful conduct so closely connected with his or her employment that it would be fair and just to hold the employer responsible for it?
 There is no reason why the practitioner should not take guidance from the common law authorities noting particularly the recent Supreme Court decisions.

158. The employer is not responsible for the employee's acts, and has a defence to a claim, if he can prove that he took such steps as were reasonably practicable to prevent his employees committing a particular discriminatory act or committing such acts in general, (the ‘reasonable steps defence’).
 This defence is very difficult to establish. There are two questions the tribunal must ask: first, what preventive steps, if any, did the employer take? Secondly, what further steps was it reasonably practicable for the employer to have taken?
 The tribunal should not ask whether the further steps would have made a difference to the commission of the unlawful acts.
 The mere fact that the employer has an equal opportunities policy is not enough. To have any hope of establishing the defence it will be necessary to show that there are policies on diversity and awareness; that employees are trained on the policies; that violations of the policies are seriously and consistently dealt with and that there are avenues for reporting harassment including anonymously. In addition, the guidance for drawing up and implementing equal opportunities policies contained in the Codes of Practice should have been followed.

For third parties

159. The employer is liable as a principal for the acts of his agents.
 The defence set out above is not available.

Employee's liability

160. Any person who knowingly aids an act of discrimination is liable for that act.
 In the case of an employee for whose act the employer is responsible under the provisions outlined above, he or she is deemed to have aided the unlawful act.

161. The provisions work like this:

(a) Employee commits act of discrimination.
(b) Employer liable for employee's act.
(c) Employee liable for employer’s vicariously liable act.

Time limits

162. A claim for discrimination must be brought within a period of three months beginning with the date of the act complained of unless the tribunal allows the claim to proceed because it considers it just and equitable in all the circumstances of the case to do so.

163. A claim relying on a dismissal taking place on 2nd January 2010, for example, would need to be presented by 1st April 2010. 
164. On 6th April 2009 the Employment Act 2008 came into force which repealed the previous regime relating to extensions of time and grievances under the Employment Act 2002.   The new Early Conciliation regime can extend time but claimants must be careful to ensure that ET1 is lodged sufficiently early to cover all relevant incidents as an argument for a ‘just and equitable’ extension may be unsuccessful.  In a recent case the EAT head that matters which occurred after the EC certificate has been issued can be covered by that certificate.

Act complained of

165. As explained in the section "Contexts" it is important to identify the particular act complained of. Where the alleged discriminatory act is dismissal the relevant date is when notice expires
 or the date the employer's repudiatory breach is accepted in the case of constructive dismissal.
 A complaint concerning the outcome of an internal grievance dates back to the time the decision on it was reached and not the date it was communicated to the complainant.
 Time starts to run afresh on each occasion the employer refuses on alleged discriminatory grounds to confer a benefit on an employee
 providing it is an occasion on which the matter was reconsidered.

Continuing Acts
166. Conduct extending over a period is treated as being done at the end of that period.
 Such acts are commonly referred to as "continuing acts". A course of conduct normally involves the application of a discriminatory regime, rule, practice or principle.
 The application of such a policy is not the same as a one off act of discrimination that has continuing consequences.
 The distinction seems to be that a discriminatory policy normally affects the workforce or a sector of the workforce generally. The relevant policy may amount to no more than an alleged state of affairs that operates to the general disadvantage of a section of workers and the complainant in particular.
 In Nageh v. David Game College, however, the act of ignoring a claimant who had been off work for many months and then dismissing her was held arguably to be a continuous act.

Omissions
167. An omission is treated as being done when the person in question decided upon it.
 There is a continuing omission where the allegation of discrimination involves the employer's failure to take action in breach of a promise to the employee to implement changes in the workplace.
  A failure to make a reasonable adjustment is a continuing act which crystallises at the time when the employee is able to return to work and the duty is triggered.
 A claimant may also be able to rely on complaints of different types of discrimination (eg direct disability , failure to make reasonable adjustment, harassment).

Extension of time

168. Time may be extended if in all the circumstances the tribunal considers it just and equitable to do so.
 The test is less strict than in unfair dismissal cases. The Tribunal does not have jurisdiction to hear the claim unless the claimant persuades it otherwise
 and it should not extend time without receiving representations from the respondent
. The discretion to extend time is wide and its exercise is rarely susceptible to appeal. The Tribunal will normally consider the reason for and the extent of the delay and whether the claimant was legally advised. The fact that the claimant was awaiting the outcome of a grievance or appeal is also a relevant, but not a decisive, factor. 
 An important factor is the extent to which delay prejudices the possibility of a fair trial in which case the relevant prejudice should be highlighted.
 
Remedies

169. Following a successful claim the tribunal may make a declaration of the claimant's rights, make a recommendation and award compensation.

170. A declaration may be of particular use where there has been a finding of unintentional indirect discrimination, and no compensation is awarded, as future claims will attract compensation. A recommendation may be made for the purpose of obviating or reducing the adverse of the effect of the discrimination both in the case of the complainant and, now, any other person.

171. A recommendation that the respondent apologise for direct discrimination is therefore an acceptable course. Recommending that an employee be appointed to an available post is not acceptable as it positively discriminates in favour of the claimant and negatively against other potential candidates.
 A failure to comply with a recommendation may lead to an increase in compensation.
 The primary remedy, however, is compensation. 

Compensation

Basis for Assessment
172. The amount of compensation should correspond with the damages that could have been awarded in the County Court for a claim in tort: or breach of statutory duty.
 The claimant "as best as money can do it, … must be put into the position she [or he] would have been in but for the unlawful conduct."

Causation

173. There is no application of a test based on reasonable foreseeability of damage or any other limiting policy consideration. The issue is one of pure causation.
 The claimant is entitled to recover all losses that flow from the discriminatory act. Such losses may take into account the difficulty in finding new work due to the stigma of having taken discrimination proceedings against a former employee.

Dismissals and Arrangements

174. There is no maximum to the amount of compensation. If a dismissal is also unfair the compensation should be awarded under the discrimination legislation to ensure the statutory cap in unfair dismissals does not apply.
 It should be noted that the provisions for recoupment of state unemployment benefits do not apply under the discrimination legislation so compensation should be assessed net of those benefits. Further the Tribunal will need to consider whether or not the Claimant would have been dismissed in any event on non-discriminatory grounds.

175. Future losses can be difficult to assess and are often speculative. The tribunal may be called on to assess the chance that the claimant would have remained in long term employment with the respondent and on what terms as to pay and promotion had that occurred. Statistical evidence is often used but the tribunal are entitled to apply their collective common sense and experience in looking at it.
 
176. In cases of discriminatory recruitment arrangements, the tribunal often assesses compensation by reference to the lost chance of obtaining the job in question.

Mitigation
177. It is assumed that the claimant has mitigated his or her losses unless the respondent shows otherwise. The respondent should adduce evidence of any failure to mitigate (which should be sought from the claimant) and vague assertions on the issue are unlikely to be accepted.
 The respondent will be responsible for losses caused by the claimant's decision to retrain or to work on his or her own account rather than to seek employment, providing the decision to retrain or to become self-employed is reasonable.

Injury to feelings

178. Compensation for injury to feelings is available for all types of discrimination.
 The former rule that "any injury to feelings must result from the knowledge that [there] was an act of ... discrimination"
 is no longer good law in its strict application. If a person suffers injury to feelings because of his employer’s act it is irrelevant whether he was aware of the discriminatory motive behind it.

179. Generally, the following points should be noted about the award for injury to feelings:

(i) it is designed to compensate, not punish;

(ii) it should not reflect the tribunal's indignation;

(iii) it should not be excessive but nevertheless be set at a level that does not diminish respect for the anti-discrimination legislation;

(iv) it should be broadly similar to personal injury awards;

(v) the level should command public respect. 

180. Specific guidelines for all areas of discrimination were provided in the case of Vento
, and were more recently updated in Da’Bell v NSPCC.
 Three broad bands of compensation for injury to feelings, as distinct from compensation for psychiatric or similar personal injury, were identified:

· The top band should be awarded in the most serious cases, such as where there has been a lengthy campaign of discriminatory harassment on the ground of sex or race. Only in the most exceptional case should an award of compensation for injury to feelings exceed £30,000.

· The middle band should be used for serious cases, which do not merit an award in the highest band.

· Awards of lower amounts are appropriate for less serious cases, such as where the act of discrimination is an isolated or one off occurrence. In general, awards of less than £500 are to be avoided altogether, as they risk being regarded as so low as not to be a proper recognition of injury to feelings.
Following consultation the President of the ET has now issued guidance on the range of awards applicable from September 2017. These are as follows: 

· a lower band of £800 to £8,400 (less serious cases); 

· a middle band of £8,400 to £25,200 (cases that do not merit an award in the upper band); and 

· an upper band of £25,200 to £42,000 (the most serious cases), 
· with the most exceptional cases capable of exceeding £42,000

181. The bands were further increased as a result of the Court of Appeal’s decision in respect of personal injury claims in Simmons v Castle [2012] EWCA Civ 1288.  The 10% uplift was confirmed as applicable in employment cases in Sash Window Workshop Ltd v King [2015] IRLR 348.
Personal Injury

182. The tribunal may award damages for personal or psychological injury in a discrimination case as a separate head of compensation.
 In the alternative it can be done by uplifting the amount for injury to feelings and making a larger award but the ET must make this clear so as not to avoid double recovery. The claim should ideally be supported by medical evidence
,  although a failure to produce it  does not prevent an award being made under this head
. The injury must flow from the acts complained of but it need not be reasonably foreseeable.
 No reduction is made for any pre-existing vulnerability: the respondent takes the claimant as it found him or her
. The tribunal will normally have regard to the JSB guidelines in assessing quantum. In the case of long term incapacity a multiplier and multiplicand should be applied. The "Ogden tables" should only be used in the most serious cases where the claimant will never work again.

Aggravated Damages

183. Aggravated damages may be awarded for discrimination related claims,
 but care must be taken to ensure there is no double recovery with injury to feelings awards and other heads of general damage.
 Exemplary damages may be awarded, but “are reserved for the most serious abuses of governmental power”.
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